WRITING AGREEMENTS

The information below offers guidance for VA mediators on writing agreements reached through alternative dispute resolution (ADR).  When the parties are able to reach mutually acceptable terms, it is the job of the mediator to act as a scribe and include all participants in development of the document.  A collaborative effort among all parties enhances the likelihood that each one will feel the agreement is their own, that it is written in words they understand, and that they will abide by the agreement terms. The written agreement should make it clear to any party reading the document who will do what, by when, and how. The mediator may assist the parties by asking appropriate questions to ensure that no party is required to perform an impossible task, to meet an unrealistic deadline, or to do something that is beyond his authority or that is unlawful.
In EEO complaints, it is also important to make sure that any agreement reached includes valid “consideration.”  This means that the employee must receive something from the agency to which he is not otherwise entitled in exchange for withdrawing his EEO complaint.  For example, offering the employee a work environment free of harassment in exchange for withdrawing the complaint would not be valid since this is something to which all employees are entitled by law.  The agreement may be rendered void if there is nothing of consideration contained therein.
Be Specific and Clear  

The mediator should avoid ambiguous words such as “reasonable,” “soon,” or “practicable.”  The mediator should state precisely what is to be done with the date(s) or amount(s) agreed.  
Lacks Detail





Good Detail
All records relating to the



The reprimand dated July 15,

complainant’s reprimand



1999, shall be removed from the

shall be purged. 




complainant’s official personnel







folder by October 1, 2008.

Complainant agrees not to



Complainant agrees that he shall

seek future employment with VA.
not ever seek, make application for, or accept employment or engagement as an employee or independent contractor with or for the Department of Veterans Affairs Medical Center, (City, State) and all of its present and future divisions, departments, successors, assigns and representatives.  Complainant agrees that if he applies for a position in violation of this settlement agreement, VA may reject his application, whether or not he is qualified for the position.  Complainant further agrees that if he applies for and is hired into a position in violation of this settlement agreement, VA may reject his application, whether or not he is qualified for the position.  Complainant further agrees that if he applies for and is hired into a position in violation of this settlement agreement, VA may remove him immediately upon discovery of the breach, to achieve compliance with the terms of this agreement.  Complainant specifically agrees that he will have no administrative recourse or cause of action in any forum if VA takes any action described in this clause for the purpose of curing complainant’s breach of this clause.

The agency will pay compensatory 

Within 60 calendar days following 

damages up to $10,000, subject to proof.
execution of this agreement, the agency shall pay to the complainant the lump sum of $10,000.00 by check payable to the complainant. 
The agency will pay reasonable


On or before January 31, 2000, 
attorney’s fees.
the agency shall pay $5,000.00 in attorney’s fees, by check payable to the law firm of Holmes, Holmes & Holmes. The check will be mailed to Holmes, Holmes & Holmes at 1000 Vermont Avenue, N.W., Suite 1000, Washington, D.C. 20005.
Clauses and Other Provisions
Taxes 
When monetary payments are part of a settlement agreement, include language to address any tax consequences resulting from the payment.  For example, “Any tax liability arising from this payment is the sole responsibility of the complainant.  The agency makes no representations as to the taxability of the payment or the tax treatment this payment will receive from the Internal Revenue Service.”

Confidentiality

Although agreements reached through ADR are not considered confidential and may be disclosed to individuals with a need‑to‑know, parties may wish to more specifically, define to whom and under what conditions the terms of the agreement or the agreement itself may be disclosed.  In these instances, wording similar to the following could be used, “The complainant may disclose this agreement to his family, his legal advisors, and financial advisors as well as those persons who are responsible for implementation and/or enforcement of this agreement, lawful order of any court, legislative or administrative body, etc.”
Breach/Non-Compliance 

In accordance with Equal Employment Opportunity Commission (EEOC) regulation (29 CFR 1614), an agreement reached in an EEO complaint must contain language informing the complainant of their rights should the agency fail to comply with the terms.  Language such as the following should be used in EEO cases:

· The complainant acknowledges that if he believes the agency has not complied with the terms of this settlement agreement, he may notify the Deputy Assistant Secretary for Resolution Management, in writing, within 30 calendar days of the alleged violation and request the terms of this settlement agreement be specifically implemented.  Alternatively, he may request that the EEO complaint be reinstated for further processing from the point processing ceased.
· Thereafter, the complainant may appeal to the Equal Employment Opportunity Commission pursuant to 29 CFR 1614.504 if he believes that the agency has either not fully implemented this settlement agreement or improperly failed to reinstate the complaint.  The Equal Employment Opportunity Commission states that allegations of subsequent acts of discrimination that violate a settlement agreement shall be processed as separate complaints under §1614.106 or §1614.204.  If the complainant believes that he has experienced reprisal since signing the settlement agreement, he should bring the matter to the attention of an EEO counselor immediately.

Age Discrimination
When age discrimination is alleged in an EEO complaint, specific language must be included in the agreement in order for it to be valid.  Pursuant to the Older Worker’s Benefit Protection Act (OWBPA) and the Age Discrimination in Employment Act (ADEA) the following must be included in the agreement:
· The complainant is advised of his rights under the OWBPA and ADEA.
· The complainant acknowledges that he has reviewed and understands the provisions of the agreement.
· The complainant does not waive rights or claims to benefits under the OWBPA to which he is entitled or which may arise following execution of the agreement.

· The complainant is advised of his right to consult with an attorney prior to executing the agreement.

· The complainant is given a reasonable period of time in which to consider the agreement and 7 days to revoke the agreement after execution:

· At least 14 days to consider the agreement.

· Seven days following the execution of the agreement to revoke the agreement.

The complainant may waive the period for consideration and sign the agreement once drafted; however, the 7 day revocation period can not be waived, and the agreement shall not become effective and enforceable until the revocation period has expired.

Settlement Agreement Templates
Non-EEO Agreement
EEO without Age Discrimination Agreement
EEO with Age Discrimination Agreement
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