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	DEPARTMENT OF VETERANS AFFAIRS

Regulation Policy and Management (02REG)

Office of the General Counsel

Washington, D.C.  20420


In Reply Refer to: 02REG

Date:  July 20, 2011
From:
Chief Impact Analyst (02REG)

Subj:
Regulatory Impact Analysis (RIA) for RIN 2900-AO10(F), Vocational 
Rehabilitation and Employment Program – Changes to Subsistence Allowance.
To:
Director, Regulations Management (02REG)


I have reviewed this rulemaking package and determined the following.

1.  VA has examined the economic, interagency, budgetary, legal, and policy implications of this regulatory action and has concluded that it is an economically significant rule under Executive Order 12866 because it is likely to result in a regulatory action that may have an annual effect on the economy of $100 million or more.   In accordance with OMB Circular A-4, a Regulatory Impact Analysis (RIA) was incorporated into the regulatory action and attached to this document.      
2.  This regulatory action is also a major rule under the Congressional Review Act, because it is likely to result in an annual effect on the economy of $100 million or more.  
However, this rulemaking falls within an exception to the requirement in 5 U.S.C. 801(a)(3) that a rule may not take effect until at least 60 days after the rule and accompanying report are submitted to Congress.  VA will submit a copy of this regulatory action and VA’s Regulatory Impact Analysis to the Comptroller General and to Congress, but the rule will become effective upon publication in the Federal Register.  The Secretary has determined in accordance with 5 U.S.C. 808(2) that there is good cause to make this regulatory action effective immediately because advance public notice and opportunity to comment thereon are impractical and contrary to the public interest.  Sections 205 and 206 of Pub. L. 111-377 require that the changes to the rehabilitation program take effect on August 1, 2011.  For instance, Pub. L. 111-377 does not address how the alternate rate of subsistence allowance will be calculated in different situations.  Allowing veterans to elect an alternate rate of subsistence allowance will ensure that such veterans receive the supportive services under chapter 31 to assist them in the transition from military to civilian careers.  
3.  The Secretary has determined that this regulatory action would not have a significant
economic impact on a substantial number of small entities under the Regulatory Flexibility Act, 5 U.S.C. 601-612.  Therefore, pursuant to 5 U.S.C. 605(b), this regulatory action is exempt from the initial and final flexibility analysis requirements of sections 603 and 604.  

4.  This regulatory action will not result in the expenditure of $100 million or more by State, local, and tribal governments, in the aggregate, or by the private sector, under the Unfunded Mandates Reform Act of 1995, 2 U.S.C. 1532. 

5.  Attached please find the relevant economic impact documents:  

(Attachment 1):  Agency’s Regulatory Impact Analysis, dated May 10, 2011
(Attachment 2):  CFO Memo, dated June 15, 2011
Approved by:
Michael P. Shores (02REG)
Chief, Impact Analyst

Regulation Policy & Management 

Office of the General Counsel

Washington, D.C.
Copy Furnished to:

Mark Seastrom (041E)

Chief, Benefits Division

Office of the Budget

(Attachment 1)

Regulatory Impact Analysis (RIA) RIN 2900-AO-10/WP2011-007

Title of Regulation:  Vocational Rehabilitation and Employment Program – Changes to Subsistence Allowance

Regulatory Flexibility Act 


The Secretary hereby certifies that this regulatory action will not have a significant economic impact on a substantial number of small entities as they are defined in the Regulatory Flexibility Act, 5 U.S.C. 601-612.  This regulatory action will affect individuals and will not affect any small entities.  Therefore, pursuant to 5 U.S.C. 605(b), this regulatory action is exempt from the initial and final flexibility analysis requirements of sections 603 and 604.  

Congressional Review Act


Under the Congressional Review Act, 5 U.S.C. 801-08, a major rule is one that would have an annual effect on the economy of $100 million or more, cause major increases in costs or prices for consumers, or have significant adverse effects on competition or other aspects of the economy.  We have determined this rulemaking to be a major rule because it will have an annual effect on the economy in excess of $100 million.  However, this rulemaking falls within an exception to the requirement in 5 U.S.C. 801(a)(3) that a rule may not take effect until at least 60 days after the rule and accompanying report are submitted to Congress.  VA will submit a copy of this regulatory action and VA’s Regulatory Impact Analysis to the Comptroller General and to Congress, but the rule will become effective upon publication in the Federal Register.  The Secretary has determined in accordance with 5 U.S.C. 808(2) that there is good cause to make this regulatory action effective immediately because advance public notice and opportunity to comment thereon are impractical and contrary to the public interest.  Sections 205 and 206 of Pub. L. 111-377 require that the changes to the rehabilitation program take effect on August 1, 2011.  For instance, Pub. L. 111-377 does not address how the alternate rate of subsistence allowance will be calculated in different situations.  Allowing veterans to elect an alternate rate of subsistence allowance will ensure that such veterans receive the supportive services under chapter 31 to assist them in the transition from military to civilian careers.  Because eligible veterans will begin to make the election on August 1, 2011, it is important to have procedures in place by this date to allow veterans to receive the alternate rate of subsistence allowance authorized under the law as soon as they are able.

Executive Orders 12866 and 13563 


Executive Orders 12866 and 13563 direct agencies to assess the costs and benefits of available regulatory alternatives and, when regulation is necessary, to select regulatory approaches that maximize net benefits (including potential economic, environmental, public health and safety, and other advantages; distributive impacts; and equity).  Executive Order 13563 emphasizes the importance of quantifying both costs and benefits, of reducing costs, of harmonizing rules, and of promoting flexibility.  Executive Order 12866 defines  a “significant regulatory action,” which requires review by the Office of Management and Budget (OMB), as any regulatory action that is likely to result in a rule that may:  (1) have an annual effect on the economy of $100 million or more or adversely affect in a material way the economy, a sector of the economy, productivity, competition, jobs, the environment, public health or safety, or State, local, or tribal governments or communities; (2) create a serious inconsistency or otherwise interfere with an action taken or planned by another agency; (3) materially alter the budgetary impact of entitlements, grants, user fees, or loan programs or the rights and obligations of recipients thereof; or (4) raise novel legal or policy issues arising out of legal mandates, the President’s priorities, or the principles set forth in the Executive Order.  This rule has been designated a “economically” significant regulatory action under section 3(f)(1) of Executive Order 12866.  Accordingly, the rule has been reviewed by the Office of Management and Budget.  


VA has examined the economic, interagency, budgetary, legal, and policy implications of this regulatory action and followed OMB Circular A-4 to the extent feasible in this Regulatory Impact Analysis.  The circular first calls for a discussion of the need for the regulatory action.  

Statement of Need


This rulemaking will amend VA regulations to reflect changes made by the Post-9/11 Veterans Educational Assistance Improvements Act of 2010.  We are revising § 21.264 to allow veterans eligible for a chapter 31 subsistence allowance and chapter 33 educational assistance to elect either the allowable chapter 31 subsistence allowance or an alternate amount of subsistence allowance, referred to as the Post-9/11 subsistence allowance.  In addition, we are amending § 21.260 to include the Post-9/11 subsistence allowance rates, which are based on the military housing allowance payable under title 37, United States Code, referred to as the BAH.  The BAH is based on the ZIP code area where the institution providing the rehabilitation program is located.  
We are also amending § 21.274 to clarify that the maximum amount allowable for an advance from the revolving fund will stay the same – twice the amount of full-time subsistence allowance for a veteran with no dependents in institutional training.  In § 21.274, we are adding the phrase “specified in 21.260(b)” to clarify that the advance from the revolving fund is based on the chapter 31 subsistence allowance rates and not on the Post-9/11 subsistence allowance rates specified in § 21.260(c).  

In addition, we are amending § 21.270 to prohibit payment of either the chapter 31 subsistence allowance or the Post-9/11 subsistence allowance during intervals between school terms.  Payments of subsistence allowance between school terms are no longer authorized and payments of subsistence allowance during temporary school closings are limited to 4 weeks in any 12-month period.
Summary of Estimated Impact


The estimated costs associated with this regulation are $111,239,000.00 for Fiscal Year (FY) 2012 and $854,897,000.00 over a 5 year period.  These are estimated costs based on the fact that there are significant costs to VA based on new provisions to § 21.264 and an offset of costs (projected savings) from the new provisions to § 21.270 of this rulemaking.  

	Fiscal Year
	Estimated Impact of Paying Increased Subsistence Allowance Based on BAH

($000)


	Projected Savings from No Longer Allowing Payment of Subsistence Allowance During Intervals Between Terms

($000)
	Estimated Costs ($000)

	2012
	$162,579 
	$51,340
	$111,239

	2013
	$194,298 
	$53,685 
	$140,613

	2014
	$224,957 
	$55,252 
	$169,705

	2015
	$257,256 
	$56,865 
	$200,391

	2016
	$291,533 
	$58,584 
	$232,949

	5-Year Total
	$1,130,623 
	$275,726 
	$854,897


Estimated costs and projections are based on the best reasonably obtainable and available economic information.  This analysis sets forth the basic assumptions, methods, and data underlying the analysis and discusses the uncertainties associated with the estimates.  Assumptions and methodologies for each portion of the analysis are explained in more detail in the Estimate of Potential Program Costs below.  VA invites public comments on all of these projections.  

Cost Benefit


The Post-9/11 subsistence allowance rates are greater than the current chapter 31 subsistence allowance rates.  Therefore, VA believes that chapter 31 participants who are eligible to receive the greater subsistence allowance will require less dependence on support programs and will be able to devote more attention to their chapter 31 training/rehabilitation program, thus creating better employment opportunities and a better quality of life. 

Alternatives

VA believes that there are no alternatives to the promulgation of this rulemaking.  The provisions of sections 205 and 206 of Public Law 111-377 must be implemented in the Code of Federal Regulations to ensure accurate and consistent application of the law.

Estimate of Potential Program Costs

§ 21.264 


To project the best possible economic impact of § 21.264 in this rulemaking, VA conducted an analysis to determine the average annual difference between the chapter 31 subsistence allowance rate and the new Post-9/11 subsistence allowance rate.  Utilizing the FY 2012 President’s Budget, the average annual chapter 31 subsistence allowance rate is estimated to be $4,962.12 in FY 2012, and the average annual Post-9/11 subsistence allowance rate is estimated to be $12,444.94 in FY 2012.  With the average annual Post-9/11 subsistence allowance rate being $7,482.82 more than the average annual chapter 31 subsistence allowance rate, VA assumes that all eligible chapter 31 participants will elect to receive the Post-9/11 subsistence allowance rate under the new provisions of § 21.264. 

VA also conducted an analysis on the total population of participants in the Vocational Rehabilitation and Employment’s (VR&E) chapter 31 program.  The analysis focused on the number of participants who are currently receiving a monthly chapter 31 subsistence allowance and who also have Operations Enduring Freedom and Iraqi Freedom (OEF/OIF) military service.  

Data from VR&E’s FY 2012 Workload Projections for Trainees/Participants indicate that there will be approximately a total of 62,078 chapter 31 participants receiving chapter 31 subsistence allowance in FY 2012.   Workload projections for the number of participants receiving subsistence allowance were based on FY 2010 actual number of 61,405 from the VA Benefits Delivery Network Computer Output Identification Number Target System Report 6002 with projected increases for FY 2011 and FY 2012.  To align with projections from the FY 2012 President’s Budget, the number of participants for FY 2012 (63,259) was then reduced by the number of participants that VA projected would transfer from chapter 31 benefits to the Post-9/11 GI Bill.  Data-Matching between the Department of Defense and VA databases indicated that approximately 30% of VR&E participants in FY 2011 had OEF/OIF military service that qualified them to elect the Post-9/11 subsistence allowance.  Over the next five years, VR&E projects an increase of 5% per year of VR&E participants who have OEF/OIF service based on the influx of more recent veterans leaving active duty and applying for benefits while veterans from previous eras complete participation in VR&E.

This data also identified an estimated 21,727 chapter 31 participants, or 35% of the total chapter 31 participants (62,078), who will receive a monthly subsistence allowance in FY 2012 and have OEF/OIF military service.  It is estimated that all of these 21,727 participants will elect and receive the Post-9/11 subsistence allowance based on their OEF/OIF service in FY 2012.    

The estimated total number of chapter 31 participants (21,727) who will be eligible to elect and receive the Post-9/11 subsistence allowance based on their OEF/OIF service in FY 2012 was multiplied by the difference between the two subsistence allowance rates ($7,482.82), totaling approximately $163 million in FY 2012.

Projected increases to participants receiving subsistence allowance, average annual payments, and the percentage of chapter 31 participants receiving subsistence allowance were applied in the out-years and shown in the table below.

	Estimated Impact of Paying Increased Subsistence Allowance Based on BAH


	FY
	Total # of Chapter 31 (CH31) Participants receiving Subsistence Allowance (SA)
	Total # of CH31 Participants receiving SA with OEF/OIF Service
	*  Percent of CH31 Participants receiving SA with  OEF/OIF Service


	Average Annual Difference between current CH31 SA and new Post-9/11 SA
	Obligations

($000)

	2012
	62,078
	21,727
	35
	$7,482.82
	$162,579 

	2013
	63,892
	25,557
	40
	$7,602.54 
	$194,298 

	2014
	64,531
	29,038
	45
	$7,746.99 
	$224,957 

	2015
	65,176
	32,588
	50
	$7,894.19 
	$257,256 

	2016
	65,828
	36,206
	55
	$8,052.07 
	$291,533 

	5-Year Total
	
	
	
	
	$1,130,623 


* VA assumes that the percentage of CH31 participants receiving SA and who have OEF/OIF military service will increase by 5% each year based on the influx of more recent veterans leaving active duty and applying for benefits while veterans from previous eras complete participation in VR&E.

§ 21.270


To project the best possible economic impact of § 21.270 in this rulemaking, VA conducted an analysis to determine the associated costs and/or savings by no longer allowing payment of either  chapter 31 or Post-9/11 subsistence allowance during intervals between school terms. 

This amendment applies to all participants of the chapter 31 program who are currently participating in a training/rehabilitation program for which subsistence allowance is payable.  

Based on the FY 2012 President’s Budget, the average annual subsistence allowance payment is estimated to be $4,962.12 in FY 2012.  The average annual payment is based on 9 months of enrollment; therefore, an average monthly subsistence payment would be $551.35.  We assumed that, on average, participants would have received one-and-a-half months of interval subsistence allowance based on enrollment in training for 9 months of the year.  Therefore, the average annual interval subsistence allowance rate for this 1.5 month interval period is estimated to be $827.03 ($551.35 x 1.5) in FY 2012.

Data from VR&E’s FY 2012 Workload Projections for Trainees/Participants indicate that there will be approximately 62,078 chapter 31 participants receiving chapter 31 subsistence allowance in FY 2012.  Workload projections for the number of participants receiving subsistence allowance were based on FY 2010 actual number of 61,405 from the VA Benefits Delivery Network Computer Output Identification Number Target System Report 6002 with projected increases for FY 2011 and FY 2012.  To align with projections from the FY 2012 President’s Budget, the number of participants for FY 2012 (63,259) was then reduced by the number of participants that VA projected would transfer from chapter 31 benefits to the Post-9/11 GI Bill.     

The FY 2012 average annual interval subsistence allowance rate ($827.03) was multiplied by the FY 2012 total number of CH31 participants receiving subsistence allowance (62,078), totaling approximately $51,340,000.00 in projected savings to VA in FY 2012.  Projected savings are estimated to be $51.3 million during FY 2012 and $275.7 million over a five-year period.  

Projected increases to participants receiving subsistence allowance and average annual payments were applied in the out-years and are shown in the table below.

	Projected Savings from No Longer Allowing Payment of Subsistence Allowance During Intervals Between Terms

	FY
	Total # of CH31 Participants receiving Subsistence Allowance (SA)
	Average Annual Interval SA Rate (1.5 mths. of SA)
	Obligations ($000)

	2012
	62,078
	$827.03
	$51,340

	2013
	63,892
	$840.25 
	$53,685 

	2014
	64,530
	$856.22 
	$55,252 

	2015
	65,176
	$872.49 
	$56,865 

	2016
	65,829
	$889.94 
	$58,584 

	5-Year Total
	
	
	$275,726 


Accounting Statement and Table


As required by OMB Circular A–4, in the table below, VA has prepared an accounting statement showing the classification of transfers, benefits and costs associated with the provisions of this rulemaking.  

	Category
	 
	Transfers

	Federal Annualized Monetized Transfers
	Year Dollar
	 

	
	2012
	FY2012
	FY2013
	FY2014
	FY2015
	FY2016
	Present Value
	Annualized

	
	
	
	
	
	
	
	3%
	7%
	3%
	7%

	
	
	$111.2
	$140.6
	$169.7
	$200.4
	$232.9
	$774.7
	$684.2 
	$164.2 
	$156.0 

	Category
	 
	Benefits

	Qualitative benefits
	 
	The Post-9/11 subsistence allowance rates are greater than the current CH31 subsistence allowance rates.  Therefore, VA believes that CH31 participants who are eligible to receive the greater subsistence allowance will require less dependence on support programs and will be able to devote more attention to their CH31 training/rehabilitation program, thus creating better employment opportunities and a better quality of life.

	Category
	 
	Costs  

	Costs
	 
	None


Identification of Duplicative, Overlapping, or Conflicting Federal Rules


There are no duplicative, overlapping, or conflicting Federal rules identified with this regulatory action.

Submitted by:

Alvin Bauman (28)

Senior Policy Analyst

Vocational Rehabilitation and Employment Service (VR&E)

Veterans Benefit Administration, 

Washington, DC

May 10, 2011
(Attachment 2)

Department of


  Memorandum       
Veterans Affairs
Date:  June 15, 2011

From: Chief Financial Officer (24)

Subj:  VR&E Final Rulemaking, Workplan # 2011-007, RIN 2900-AO10, 


Vocational Rehabilitation and Employment Program - Changes to Subsistence


Allowance
To:     Director, Vocational Rehabilitation and Employment (VR&E) Service (28)

1. The Office of Resource Management has reviewed and concurs with the submitted impact analysis associated with VR&E Service’s proposed changes regarding Subsistence Allowance payments under the Post-9/11 Veterans Educational Assistance Improvements Act of 2010 (Public Law 111-377).  The costs that are detailed in the impact analysis will be included in the FY 2012 Readjustment Benefits Mid Session Review budget submission and will not require an increased appropriation request for FY 2012.
2. Public Law 111-377, Veterans Educational Assistance Improvements Act of 2010, established a provision, which allows Veterans participating in a VR&E program with Operation Enduring Freedom or Operation Iraqi Freedom service the opportunity to elect the military Basic Allowance for Housing (BAH) for an E-5 with dependents in lieu of the current subsistence allowance amount.   Additionally, Public Law 111-377 no longer allows payments of subsistence allowance to Veterans during intervals between school terms and limits payments during temporary school closings to four weeks in any twelve-month period.  

3. Questions regarding this cost analysis may be directed to Brad Dutton, Office of Resource Management (244A), at (202) 461-9967.

/s/







      James E. Manker Jr

1

