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ALTERNATIVE DISPUTE RESOLUTION PROGRAM
CENTRAL OFFICE

1. PURPOSE. To establish the Alternative Dispute Resolution (ADR) Program for the
Department of Veterans Affairs, Central Office (VACO) and to define policy, procedures, and
responsibilities for its implementation. The VACO ADR Program is also available to assist
organizations such as the Veterans Canteen Service and Emergency Management Strategic
Healthcare Group in resolving workplace disputes. The VACO ADR Program abolishes the VA
Early Mediation Program (VA-EMP) formerly administered by the Board of Contract Appeals.
This handbook rescinds VA-EMP Summary and Information Sheets.

2. POLICY

a. The Department of Veterans Affairs’ policy is to foster open communication and respect
in the workplace. .

b. ADR processes, including mediation and facilitation, support and encourage the
Department’s core values by providing employees and managers with access to effective and
efficient mechanisms for managing conflict and resolving workplace disputes.

c. If the employee agrees, VACQ staff offices and organizations should use ADR,
particularly mediation, at the earliest possible stage to prevent, minimize, and resolve conflicts
and disputes between and among employees. ADR should also be used to the maximum
extent practicable and in lieu of formal administrative proceedings or litigation whenever
appropriate to address workplace disputes.

3. SCOPE

a. The VACO ADR Program is available to all currenit VACO employees, including
temporary employees. ADR is also available to former employees and applicants for
employment.

b. ADR can be requested at any time by a VACO employee or manager to address a
workplace dispute. ' '

c. ADR can be used in lieu of, prior to, or after engaging an administrative process such as
the Equal Employment Opportunity (EEQO) complaint process, .negotiated or administrative
grievance procedure, or filing an appeal with the Merit Systems Protection Board (MSPB).

d. ADR will not be entertained in cases that indicate waste, fraud, or abuse, sexual
harassment, or removal based on the commission of a felony.

e. In addition to the VACO ADR Program, VA engages in other programs such as Equal
Employment Opportunity Commission (EEQC), Federal Labor Relations Authority (FLRA) and
MSPB ADR Programs. Parties are also free fo engage in ADR programs external to VA if they
so choose.
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4. DEFINITIONS

a. Alternative Dispute Resolution: Processes used to resolve disputes and issues in
controversy, including, but not limited to settlement negotiations involving third parties,
facilitation, mediation, fact-finding, arbitration, ombudsman, or any combination fhereof.

b. Conflict Coaching: Blends the field of coaching with ADR to help individuals develop
creative, effective, and constructive ways to address conflict in the workplace. In conflict
coaching, a third party works with the individual to resolve or prevent a dispute, prepare for a
conflict conversation, or generally improve competency in conflict management. The coach
acts as “the other side” and provides feedback that helps the person in his/her efforts to
- respond to a challenging interaction.

c. Facilitation: Facilitation involves the use of techniques to improve the flow of information
between parties to a dispute. The term “facilitator” is often used interchangeably with the term
‘mediator,” but a facilitator does not typically become as involved in the substantive issues as
does a mediator. The facilitator focuses more on the process of effective communication.

d. Mediation: An informal way for employees and managers to address disputes with a
fellow employee, manager, or colleague. Mediation involves a trained neutral third party or
mediator who assists two or more parties find a mutually acceptable solution to their dispute
without deciding or imposing a solution upon the parties. Mediation provides a structured
process that enables the parties to share information, listen to different perspectives, and
jointly consider various options for resolution. ' ‘

e. Neutral: A neutral is an impartial third party, whether a coach, facilitator, or mediator,
who assists the parties to manage conflict and resolve disputes. The neutral's role includes
assisting the parties to identify issues, fostering joint problem-solving, and exploring mutually
acceptable outcomes. The neutral is not a decision-maker and does not have the power to
impose a decision on either party. Neutrals are individuals who should have no bias towards
or against either party to a dispute or a relationship to either party that would present a conflict
of interest, ' -

f. ADR Coordinator: An individual whose duties include facilitating the day to day
operations of the ADR program and interfacing with various ADR elements throughout the
Department. ADR coordinators have clearly defined duties and responsibilities associated with
ADR activities such as providing information on ADR, obtaining mediators, scheduling
mediation sessions, and conducting follow-up as necessary. -

g. Dispute Resolution Communication: Any oral or written communication prepared for
the purposes of a dispute resolution proceeding, including any memoranda, notes, or work
product of the neutral, parties or nonparty participants not including written agreements that
resolve the dispute. '
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5. ROLES AND RESPONSIBILITIES

a. Deputy Dispute Resolution Specialist for Workplace ADR: Responsible for
administering the VACO ADR Program to include measuring the use and effectiveness of ADR
efforts at VACO and coordinating training activities to increase awareness and understanding
of ADR.

b. Under Secretaries, Assistant Secretaries, Deputy Assistant Secretaries, Directors,
and Management Officials: Responsible for supporting and promoting the use of ADR to
resolve workplace disputes and encouraging employees to use conflict management, early
dispute resolution, and other ADR processes to resolve disputes, where appropriate.

c. Employees: Employees are encouraged to use ADR to resolve workplace disputes at
the lowest organizational level.

d. American Federation of Government Employees (AFGE), Local 17: As the labor
organization representing VACO employees, AFGE Local 17 is responsible for making
employees aware of ADR processes, such as facilitation and mediation, as an alternate
method of dispute resolution. Key stakeholder in ensuring the VACO ADR Program is
implemented consistent with the VA collective bargaining agreement and used to the
maximum extent practicable.

e. VACO ADR Program Coordinator: Responsible for receiving requests for mediation,
obtaining VA or non-VA mediators, scheduling the session, coordinating the logistics,
distributing and maintaining appropriate documentation, and following the ADR process
through to completion. The VACO ADR coordinator monitors the ADR process for satisfaction,
quality, and timeliness. '

f. VACO ADR Liaisons: Responsible for supporting and encouraging the use of ADR
within their administration, staff office, or organization. ADR liaisons serve as a resource to
employees and managers in their respective organizations. ADR liaisons educate and inform
colleagues about using ADR to resolve workplace disputes, market and promote the use of
ADR to address conflicts and disputes in the work environment, and direct staff to contact the
VACO ADR coordinator/Workplace ADR program manager/specialist if interested in pursuing
ADR. :

g. Mediators: Responsible for protecting the integrity of the mediation process. Mediators
will guide discussions and further communication among the mediation participants by seeking
to create sufficient understanding of the issues in dispute and permit successful problem-
solving. When feasible, VACO will use the co-mediation model, where two mediators assist
the parties through the process. Mediators are expected to adhere to specific standards of
conduct and confidentiality provisions. : '
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h. ADR Manager/Specialist: Responsible for responding to requests for information or
interest in ADR. Explains various ADR options to VACO employees and managers. May
assist in determining if individuals involved in a dispute are willing to use ADR, and if so, refers
these requests to the VACO ADR coordinator for processing. . Also, may provxde ADR-relaTed
services or training for VACO empioyees and managers as requested

6. PROCEDURES

a. Conflict Coaching: If a VACO employee or manager is interested in working with a
conflict coach to improve conflict management skills, he or she can contact the Workplace
ADR Program by phone or e-mail WorkplaceADR@va gov . Conflict coaching sessions are
confidential unless the employee or manager gives the conflict coach permission to share
information discussed.

b. Facilitation: If a VACO employee or manager is interested in using a facilitator to
improve the flow of information and communication, he or she can contact the Workplace ADR
Program by phone or e-mail. A facilitated conversation between/among the parties is
contingent on the parties’ mutual agreement to use the facilitation process to resolve a dispute.

c. Mediation: A VACO employee or manager can request mediation to resolve a workplace
dispute. The request can be made either prior to, in lieu of, or during an admmxstratlve
process such as the EEO complaint or grievance process.

(1 ) For workplace disputes, where no EEO complaint or grievance is pending, the employee or
manager should contact a Workplace ADR manager/specialist, either by phone, e-mail, or by
submitting a Request for Mediation in Non-EEO Cases, VA Form 0889z at
hitp:/ivaww1.va.gov/adr/Docs/REQUEST MEDIATION NON-EEQ CASES.pdf thereafter:

(a) The ADR manager/specialist explains the VACO ADR Program to the individual, provides a
copy of the VACO Mediation Information Sheet, and answers any questions.

(b) The ADR manager/specialist determines whether the matter falls within the ecope of the
program.

(c} If the individual is interested in using ADR and the matter falls within the scope of the
program, the ADR manager/speorahst contacts the other party(xes) involved to determine if
they are willing to engage in ADR. If there is not mutual interest in ADR, the matter proceeds
‘no further in the process, and a VA Form 0888b, Refusal to Mediate Form is completed by the
manager declining to mediate. If the parties are amenable to ADR, the ADR
manager/specialist provides the Agreement to Mediate and Conﬂdennahty Agreement fo the
parties and secures the signatures of all involved, to include any representatives designated.
The ADR manager/specialist also determines if the parties desire a VA or non-VA neutral.

(d) The ADR manager/specialist forwards the fully signed Agreement to Mediate and
Confidentiality Agreement to the VACO ADR coordinator to coordinate the ADR session.
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(e) Upon receipt of the fully signed Agreement to Mediate and Confidentiality Agreement, the
VACO ADR coordinator will contact the parties, or their representatives, if designated, to
abtain dates of availability for scheduling the ADR session. ADR sessions should be
scheduled within 2 weeks of receipt of the request.

(f) The VACO ADR coordinator will then solicit either VA or non-VA neutral(s)'and assign a
neutral(s) to the request.

(g) The VACO ADR coordinator will confirm date, time, and location of the ADR session with
the parties and in cases involving a member of the bargaining unit, notify the union that the
ADR session is taking place.

(h) On the day of the ADR session, the VACO ADR coordinator will provide technical support
to the neutral(s) and provide them with all the requisite ADR forms, such as the Agreement to
Mediate and Confidentiality Agreement, Mediation Agreement, and VA Forms 0890a and
0890b, Mediation Process Assessment Forms.

(i) If a mediated agreement is reached, the neutral(s) will draft the agreement. It is
recommended that the Office of General Counsel (OGC) review all settlement agreements.
Therefore, the VACO ADR coordinator will contact OGC to ensure availability prior to the
session to review settlement agreements before the neutral(s) obtain the signatures of all
parties. A copy of the agreement will be provided to the pames and the VACO ADR
coordinator to monitor compliance.

(i) If no mediated agreement is reached, the VACO ADR coordinator will take the necessary
actions to close out the request.

(k) The administration’s ADR coordinator should be notified when the mediation has been
scheduled and should be notified of the outcome of the mediation:.

(2) When an EEQ complaint has been filed with the Office of Resolution Management, and the
VACO staff office/organization and the aggrieved employee/complainant both agree to
mediate, a signed Agreement to Mediate and Confidentiality Agreement is obtained by the
EEQ counselor, intake specialist, or EEO investigator and forwarded to the VACO ADR
coordinator. Upon receipt of the referenced document, the VACO ADR coordinator proceeds
with steps (e)-(k) as outlined above.

(3) The VACO ADR coordinator may also receive referrals from AFGE, Employee Relations,
Labor Relations, Human Resources, or the OGC for matters pendmg in the grievance process
-or before the MSPB, or FLRA.

7. VACO ADR PROGRAM EVALUATION. VACO employees and managers participating in
ADR may voluntarily complete VA Form 0890a, Mediation Process Assessment upon
conclusion of the process. Information submftted is for program evaluation purposes and to
assess overall satisfaction with the program. Feedback will be provided to the VACO ADR
coordinator throughout to assure quality service. VA Form 0890a, Mediation Process
Assessment Form is located at hitp://iwww1.va.gov/adr/page.cfm?pg=89.
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8. CONFIDENTIALITY. The Administrative Dispute Resolution Act (ADRA) establishes
requirements regarding confidentiality of dispute resolution communications during Federal
ADR proceedings. The VACO ADR Program, Agreement to Mediate and Confidentiality
Agreement describes these protections. In ADR, private conversations held separately with
the neutral are confidential unless a party authorizes the neutral to disclose information
shared. '

9. CLAIMS OF BREACH OF AGREEMENT. In workplace disputes, the VACO ADR Program
is responsible for monitoring the parties’ compliance with any written agreement that is
executed. Allegations of non-compliance with mediated agreements reached outside the EEQ
process should be raised with the VACO ADR coordinator and/or Workplace ADR
manager/specialist, in writing, within 30 calendar days of the alleged violation. In EEQ
disputes, allegations of non-compliance involving a written agreement reached through
mediation must be raised, in writing, with the Deputy Assistant Secretary for Resolution
Management within 30 calendar days of the date of the alleged breach. Breach claims shall
be addressed to: Office of Resolution Management (08) Department of Veterans Affairs, 810
Vermont Avenue, NW, Washington, DC 20420.

10. TRAINING

a. Section 3(c) of ADRA requires agencies to provide ADR training on a regular basis. In
addition, VA Directive 5978 3(e) (5) requires that all VA employees be trained to use ADR
technigues to help resolve workplace and other disputes.

b. As a training measure, a web-based ADR presentation entitled the Mediation Zone is
available for employee viewing on the Internet at http:/iwww.va.gov/orm/ADR.asp. All VACO
new employees will receive information during orientation and new supervisors will receive
-information as part of mandatory training. Training will be provided to current VACO
employees and supervisors on a regular basis.

11. REFERENCES

a.’A Guide for Federal Employee Mediators: A Supplement to and Annotation of the Mode!
Standards of Conduct for Mediators Issued by the American Arbitration Association, the
American Bar Association, and the Association for Conflict Resolution (2006)

b. Administrative Dispute Resolution Act, as amended (5 USC §§ 571-584)
c. Equal Employment Opportunity (EEQ) Management Dlirective~110
d. Master Agreement between VA and AFGE, Article 6 '

e. Pratecting the Confidentiality of Dispute Resolution Proceedings: A Guide for Federal
Workplace ADR Program Administrators (2006)

f. VA Directive 5978, Alternative Dispute Resolution
g. 29 Code of Federal Regulations, Part 1614
10
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APPENDIX A

MEDIATION INFORMATION SHEET
CENTRAL OFFICE

1. The VA Central Office Alternative Disputé Resolution Program

Alternative Dispute Resolution (ADR) consists of a variety of approaches and techniques for
early intervention and dispute resolution. The VA Central Office (VACQ) ADR Program
supports the use of mediation, the most commonly used ADR process, to resolve workplace
disputes. Using mediation demonstrates a commitment to a positive approach and joint
ownership of concerns and solutions. Mediation can resolve problems before the parties get
involved in more formal processes and can be used anytime both parties agree.

2. Mediation

a. Mediation is an informal way for employees to address disputes with a fellow employee,
manager, or colleague. In mediation, a neutral person called a mediator helps two or more
persons explore ways to resolve their differences and reach an agreement that best addresses
their interests. Mediation allows the parties to create their own unique solutions, instead of
taking the problem to an outside decision-maker and having that person’s solution imposed on
them.

b. Mediation does not focus on who is right and who is wrong. It focuses on forward
thinking and solving the problem. The mediator has no authority to make decisions for the
parties. The parties decide what is important to each of them and make decisions based on
those factors. The mediator helps the parties communicate, make informed decisions by
understanding and listening to each other, and work together to create options and acceptable
solutions.

3. Request Mediation

a. While conflict is a natural part of our daily lives, unresolved disputes may become
“unproductive and negatively impact the work environment. In these instances, mediation can
save time and resources for all involved. Mediation can improve communication and prevent
future misunderstandings. Mediation provides an opportunity to discuss sensitive issues and
concerns in a private setting. Mediation helps the parties to look realistically at the best and
worst case alternatives to resolving the dispute, and when possible, develop mutually
satisfactory solutions. '

b. By agreeing to mediate, neither party gives up any rights to other processes that may be
available to address the dispute. Parties can designate a representative to attend the
mediation and provide support and advice during the process.



VA HANDBOOK 5978.1

4. Beginning the Mediation Process

The mediation process is initiated by contacting the VACO ADR coordinator. If the request
does not involve an issue of fraud, waste, abuse, sexual harassment, or removal based orithe
commission of a felony, the other party involved in the dispute will be contacted te see if (s)he
is amenable to mediation. If the other party is willing to mediate, the VACO ADR coordinator
obtains mediators from within VA or another Federal agency, depending on the parties’
preference. In some instances, where a party is a member of the bargaining unit, the union
may be notified of and invited to participate in the mediation session.

5. The Mediation Session

Generally, the mediator begins with an introduction, explaining the process, each party’s role,
and establishing ground rules. Then, each party is afforded an opportunity to share
information about the dispute. The mediator may continue with all parties in a joint session,
exploring ways to address the issues raised or the mediator may meet separately with each
party in private caucuses. Any information shared only with the mediator will be kept
confidential unless permission is given to the mediator to disclose to the other party. If the
parties can find common ground and agree to terms, those terms are documented in an
agreement.

6. If an Agreement Is Reached

The mediators typically draft the agreement for the parties to sign. If a higher level official is
expected to sign the agreement, this can be facilitated by the VACO ADR coordinator.
Settlement authority and concurrence should be explored prior to the mediation to ensure the
right parties are at the table or available should an agreement be reached. Once the
agreement is signed by all parties, the contract is binding and enforceable. The parties may
agree not to disclose the terms of the agreement to those who do not have a need t know:
however, the document itself is not confidential and may be disclosed to establish compliance.

7. If an Agreement Is Not Reached

If mediation was elected during the EEO compilaint or grievance procedure, or other forum, the
process resumes at the point mediation was requested. If the time frames have not expired,
the party requesting mediation can explore initiating an EEO complaint, grievance, or other .
available process to address the dispute.

8. Questions

If you would like additional information, please contact the VACO ADR Program at 202-501-
2800. You may also obtain information at http://www1.va.goviadr/page.cim?pg=86.
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APPENDIX B

REQUEST FOR MEDIATION IN NON-EEO CASES

{Central Office Employees Only)

1A. NAME OF INDIVIDUAL REQUESTING MEDIATION

1B. DATE REQUESTED

1C. NAME OF VA FACILITY AND OFFICE

1D. WORK PHONE NUMBER

1E. FAX NUMBER

1F. E-MAIL ADDRESS

2A. NAME OF REPRESENTATIVE (I applicable) 2B. PHONE NUMBER

2C. FAX NUMBER 2D. E-MAIL ADDRESS

3A. IS REQUESTOR A MEMBER OF THE BARGAINING UNIT

iNo TYYES @y 7S, complete item 3B)

3B. NAME OF LOCAL BARGAINING UNIT

NOTE: In some instances where a party is a member of the bargaining wnit, the union may be notified of and invited to participate in the mediation session.

4. NAME AND TITLE OF OTHER PARTY(IES) INVOLVED IN THE DISPUTE

4A. NAME OF OTHER PARTY

48. TITLE OF OTHER PARTY

4C. NAME OF OTHER PARTY

4D. TITLE OF OTHER PARTY

™“No fYES (if "YES, " complete item 5B}

5A. HAVE YOU COMMUNICATED WITH THE OTHER PARTY(IES) ABOUT YOUR REQUEST FOR MEDIATION

58. PROVIDE ANY FEEDBACK RECEIVED FROM OTHER PARTY(IES)

6. BRIEFLY DESCRIBE THE ISSUE(S) FOR MEDIATION

7. HAVE YOU INITIATED AN EEQ COMPLAINT
REGARDING THE MATTER DESCRIBED ABOVE?

[ives ™o ; YES

8. HAVE YOU INITIATED A GRIEVANCE REGARDING | 8A. HAVE YOU INITIATED ANY OTHER PROCESS
THE MATTER DESCRIBED ABOVE?

REGARDING THE MATTER DESCRIBED ABOVE?

i"iND . 3 YES (If “YES, " complete item 9B)

9B. EXPLAIN OTHER PROCESSES INITIATED REGARDING THE MATTER DESCRIBED ABOVE

continue to run while you are involved in mediation.

NOTE: If you are attempting mediation in lieu of or prior to initiating any other process, please be advised that the time frames for initiating a compiaint or grigvance

10. MEDIATOR(S) REQUESTED (Choose angl
. §

Fans

§ VA MEDIATOR(S)

i INON-VA MEDIATOR(S)

NOTE: 4 list of the VA Certified Mediators in the Washington, DC area is localed on the ADR website:

hitp://www 1.va.gov/adr/docs/VACertifiedMediator.pdE/i mediators are assighed based on.availability.

SUBMISSTON: Submit via fax your request for mediation to the VACO ADR Coordinator at 202-501-2885. Once received, the VACO ADR Program will review the
request to make sure the matter is eligible for mediation and take the appropriate steps to determine if the other party is willing to participate in the process. If the parties

ser oo 0889a

consent {o mediation, the VACO ADR Coordinator will obtain mediators and coordinate scheduling.

Adobe LiveCydle Designer 7.1
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NOTICE OF REFUSL T MEDITE OR CENTRAL OFFICE

VA HANDBOOK 5978.1
APPENDIX C

at 1575 1 Street, 10th Floor, N.W., Washington, DC 20005,

NOTE: This form must be corapleted by the management official refusing to mediate and approved by the Assistant Secretary/Director for the relevant staff office or
organization and submitted to the VACO Workplace Alternative Dispute Resolution Program via fax at 202-501-2885. e-mail Workplace ADR@va.goyor in-person

1. NAME OF MANAGEMENT OFFICAL DECLINING TO ENTER INTO MEDIATION

2. TYPE OF MEDIATION
™ WORKPLACE DISPUTE

[ EEC COMPLAINT

3A. NAME OF AGGRIEVEDVCOMPLAINANT/EMPLOYEE

3B. NAME OF DEPARTMENT AND OFFIGE (Including routing symbol)

4. PROVIDE AN EXPLANATION FOR REFUSAL TO MEDIATE

SIGNATURE OF MANAGEMENT OFFICIAL DECLINING TO MEDIATE

DATE

APPROVED BY. SIGNATURE OF ASSISTANT SECRETARY/DIRECTOR STAFF OFFICE/ORGANIZATION | DATE

RECEIVED BY: SIGNATURE OF VACO WORKPLACE ADR PROGRAM CFFICIAL

DATE

Eraer 0883b

Adobe LiveCycle Designer 7.1
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FOR USE IN NON-EEQ RELATED CASES

AGREEMENT TO MEDIATE AND CONFIDENTIALITY AGREEMENT

This is an agreement by the parties identified below to participate in mediation and adhere to
the confidentiality provisions applicable to the mediation process as described in the
Administrative Dispute Resolution Act of 1996, 5 1J.5.C. § 574.

1. The parties understand that mediation is being used to discuss; and potentially resolve,
issues that have arisen in the workplace. The parties understand that the mediator’s role is to
facilitate communication among the parties and assist them in exploring options for resolving
the dispute. The mediator(s) does not make decisions for the parties, render a determination
on the merit of the issue(s) raised, or act as an advocate for either party. Should either party
designate an individual to serve as their representative, providing advice and counsel during
the process, such information will be shared with all parties in advance of the session.

2. Mediation sessions are not recorded or transcribed. All notes taken by the mediator(s) are '
destroyed at the completion of the mediation process. The parties agree not to subpoena the
mediator(s) or compel the mediator(s) to produce documents provided by a party in a pending
or future administrative or judicial procedure. Also, the mediator(s) will not voluntarily testify on
.behalf of a party in any pending or future administrative or judicial proceeding. '

- 3. The parties understand that any oral statement, or any written communication prepared
specifically for the mediation, which is provided only-to the mediator(s) in confidence will be
kept confidential by the mediator(s) with the exception of information concerning fraud, waste,
abuse, criminal activity, sexual harassment, or threats of imminent harm. The parties also
understand that oral and written communications shared with all parties are not protected and
may be disclosed and matters that are admissible in a court of law or other administrative
process continue to be admissible even though brought up in the mediation process.

4. Although communications made in the presence of all parties and written materials shared
with all parties may be disclosed, no party shall be bound by anything said or done during the
mediation process unless a written agreement is reached and executed by all necessary
parties.

S. If an agreement is reached, it shall be reduced to writing and when signed and approved by
the appropriate authorities for all parties, the document shall be legally binding upon the
parties to the agreement.

8. If the matter is not resolved through mediation, a party may pursue other available avenues
of redress. However, it is that party’s responsibility to be aware of and comply with all time
limits and deadlines associated with those processes. By electing to use mediation, such
deadlines are not waived or tolled unless otherwise agreed to in writing.

B-1
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APPENDIX D

BY SIGNATURE BELOW, | ACKNOWLEDGE THAT | HAVE READ, UNDERSTAND, AND
AGREE TO THE PROVISIONS OF THIS AGREEMENT.

Employee

Date

Employee’s Representative

Date

Management Official

Date

Management Official's Representative

Date
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APPENDIX E
FOR USE IN EEO RELATED CASES

| AGREEMENT TO MEDIATE AND CONFIDENTIALITY AGREEMENT
ORM Case No.:

This is an agreement by the parties identified below to participate in mediation and adhere to
the confidentiality provisions applicable to the mediation process as described in the
Administrative Dispute Resolution Act of 1996, 5 U.S.C. § 574.

1. The parties understand that mediation is being used to discuss, and potentially resolve,
issues that have arisen in the workplace and are the subject of the above-referenced EEQ
complaint. The parties understand that the mediator’s role is to facilitate communication among
the parties and assist them in exploring options for resolving the dispute. The mediator(s) does
not make decisions for the parties, render a determination on the merit of the issue(s) raised,
or act as an advocate for either party. Should either party designate an individual to serve as
their representative, providing advice and counsel during the process, such information will be
shared with all parties in advance of the session.

2. Mediation sessions are not recarded or transcribed. All notes taken by the mediator{s) are
destroyed at the completion of the mediation process. The parties agree not to subpoena the
mediator(s) or compel the mediator(s) to produce documents provided by a party in a pending
or future administrative or judicial procedure. Also, the mediator(s) will not voluntarily testify on
behalf of a party in any pending or future administrative or judicial proceeding. :

3. The parties understand that any oral statement, or any written communication prepared
specifically for the mediation, which is provided only to the mediator(s) in confidence will be
kept confidential by the mediator(s) with the exception of information concerning fraud, waste,
abuse, criminal activity, sexual harassment, or threats of imminent harm. The parties also
understand that oral and written communications shared with all parties are not protected and
may be disclosed and matters that are admissible in a court of law or other administrative
process continue to be admissible even though brought up in the mediation process.

4. Although communications made in the presence of all parties and written materials shared
with all parties may be disclosed, no party shall be bound by anything said or done during the
mediation process unless a written agreement is reached and executed by all necessary
parties.

S. If an agreement is reached, it shall be reduced to writing and when signed and approved by
the appropriate authorities for all parties, the document shall be legally binding upon the
parties to the agreement.

6. If the matter is not resolved through mediation, a party may pursue other available avenues
of redress. However, it is that party’s responsibility to be aware of and comply with all time
limits and deadlines associated with those processes. By electing to use mediation, such
deadlines are not waived or folled unless otherwise agreed to in writing.
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BY SIGNATURE BELOW, | ACKNOWLEDGE THAT | HAVE READ, UNDERSTAND, AND
AGREE TO THE PROVISIONS OF THIS AGREEMENT.

Aggrieved/Complainant

Date

Aggrieved/Complainant's Representative

Date

Management Official

Date

Management Official's Representative

Date
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FOR USE IN NON-EEQ RELATED CASES
MEDIATION AGREEMENT (NON-EEQ)

This agreement is entered into between (name of employee), hereinafter referred to as the
‘Employee,” and the Department of Veterans Affairs, (specify the administration or staff office),
hereinafter referred to as the “Agency.”

1. In return for, and in consideration of the actions of the Agency set forth in paragraph 2
below, the Employee hereby:

a. Waives any and all actions, claims, complaints, EEQ complaints; grievances, appeals and
proceedings of whatever nature against the Agency, its past and present officers and
employees, in their personal as well as their official capacities, including attorney fees, which
are now or hereafter may be asserted by him/her or on his/her behalf based on any action
taken as of the date of the Employee’s execution of this agreement, with the exception of any
claims that may arise by reason of breach of any term of this mediation agreement.

b. The Employee further agrees that the Agency may submit the agreement as evidence of
withdrawal or waiver of any claim to be withdrawn or waived hereunder.

c. The Employee also agrees to promptly provide any documents or take other action
necessary to effectuate the withdrawal, dismissal, or waiver of any claim in compliance with
this agreement, or to determine the amount payable by the Agency under this agreement.

2. The Agency shall:
(Specify, in detail, whatever terms have been agreed upon)

[If monetary relief is part of this agreement, add....Any tax liability arising from this payment to
the Employee is the sole responsibility of the Employee. The Agency makes no representation
as to the taxability of this payment or as to the tax treatment this payment wili receive from the
Internal Revenue Service.]

3. Both parties also stipulate and agree that:

a. This agreement does not constitute an admission of guilt or liability on the part of either
party and is entered into solely for the purpose of resolving the stated matters in a manner
mutually satisfactory to both parties. o

b. This agreement constitutes the entire understanding between the parties. There are no
other terms or commitments; either oral or written, to this agreement except those specified
herein.

c. This agreement shall not serve as a precedent for resolving any other complaints, which
have been or may be filed by the Employee or any other person.
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d. If the Employee believes that the Agency has not complied with the terms of this agreement,
s/he must notify the ADR Program Administrator in writing within thirty (30) days of the
effective date of the alleged violation, requesting that the terms of the agreement be
specifically implemented or that her/hls right to proceed in an administrative process be
reinstated from the date the agreement was reached. Alternatively, sihe may request to return
to mediation to resolve any compliance issues.

e. The parties enter into this Mediation Agreement freely and voluntarily with no unwarranted
duress or undue influence from any person or source. The Employee was advised of her/his
right to consult with an attorney prior to executing this agreement.

This agreement shall become effective the date of the last signature to the agreement.

Name _ Date
Employee
Name - Date

Management Official
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FOR USE IN EEO RELATED CASES NOT ALLEGING AGE DISCRIMINATION ==

Mediation Agreement (EEO Wlo Age)

This agreement is entered into between (name of employee), hereinafter referred to as the
“‘Aggrieved Person or Complainant,” and the Department of Veterans Affairs, (specify the
administration or staff office), hereinafter referred to as the “Agency.”

1. Inreturn for, and in consideration of the actions of the Agency set forth in paragraph 2
below, the Aggrieved Person/Complainant hereby:

a. By execution of this agreement, Aggrieved Person/Complainant voluntarily withdraws all
pending informal and formal EEO complaints, including but not limited to EEO Case
No.

b. Waives any and all actions, claims, complaints, EEO complaints, grievances, appeals and
proceedings of whatever nature against the Agency, its past and present officers and
employees, in their personal as well as their official capacities, including attorney fees, which
are now or hereafter may be asserted by him/her or on his/her behalf based on any action
taken as of the date of Aggrieved Person/Complaint’s execution of this agreement, with the
exception of any claims that may arise by reason of breach of any term of this mediation
agreement. ‘

b. The Aggrieved Person/Complainant further agrees that the Agency may submit the
agreement as evidence of withdrawal or waiver of any claim to be withdrawn or waived
hereunder. '

_ ¢. The Aggrieved Person/Complainant also agrees to promptly provide any documents or take
other action necessary to effectuate the withdrawal, dismissal, or waiver of any claim in
compliance with this agreement, or to determine the amount payable by the Agency under this
agreement. .

2. The Agency shall:
(Specify, in detail, whatever terms have been agreed upon)

[If monetary relief is part of this agreement, add....Any tax liability arising from this payment to
the Aggrieved Person/Complainant is the sole responsibility of the Aggrieved
Person/Complainant. The Agency makes no representation as to the taxability of this payment
or as to the tax treatment this payment will receive from the Internal Revenue Service.]

3. The parties specifically acknowledge the Aggrieved Person/Complainant has preserved the
following rights and responsibilities through the execution of this agreement:

a. The Aggrieved Person/Complainant has thoroughly reviewed the entire agreement and
understands it provisions.
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b. The Aggrieved Person/Complainant has not waived any rights or claims that may arise after
the date this agreement is signed.

c. The Aggrieved Person/Complainant is advised of her/his right to consult W|th an attorney
prior to signing the agreement.

4. Both parties also agree that:

a. This agreement does not constitute an admission of guilt or liability on the part of either
party and is entéred into solely for the purpose of resolving the stated matters in a manner
mutually satisfactory to both parties.

b. This agreement constitutes the entire understanding between the parties. There are no
other terms or commitments; either oral or written, to this agreement except those specified
herein.

c. This agreement shall not serve as a precedent for resolving any other complaints, which
have been or may be filed by the Aggrieved Person/Complainant or any other person.

d. The Aggrieved Person/Complainant acknowledges that if s/he believes the Agency has not
complied with the terms of this Mediation Agreement, s/he may notify the Deputy Assistant
Secretary for Resolution Management, in writing, within 30 days of the alleged violation and
request the terms of this Mediation Agreement be specifically implemented. Alternatively, s/he
may request that the EEO complaint be reinstated for further processing from the point
processing ceased. Thereafter, the Aggrieved Person/Complainant may appeal to the Equal
Employment Opportunity Commission pursuant to 29 Code of Federal Regulations, Section
1614.504 if s/he believes that the Agency has either not fully implemented this Mediation
Agreement or improperly failed to reinstate the complaint. The Equal Employment Opportunity
Commission states that allegations of subsequent acts of discrimination shall be processed as
separate complaints under §1614.106 or § 1614.204. If the Aggrieved Person/Complainant
believes that s/he has experienced reprisal since signing the Mediation Agreement, s/he
should bring the matter to the attention of an EEO Counselor immediately.

e. The parties enter into this Mediation Agreement freely and voluntarily with no unwarranted
duress or undue influence from any person or source.

The agreement shall become effective the date of the last signature to the agreement.

Name of Aggrieved Pérson/Complainant Date

Name of Management Official Date

G-2



VA HANDBOOK 5978.1
APPENDIXH. . _

FOR USE IN EEO RELATED CASES ALLEGING AGE DISCRIMINATION -
Mediation Agreement (EEO w/Age)

This agreement is entered into between (name of employee), hereinafter referred to as'the
“‘Aggrieved Person or Complainant,” and the Department of Veterans Affairs, {specify the
administration or staff office), hereinafter referred to as the “Agency.”

1. In return for, and in consideration of the actions of the Agency set forth in paragraph 2
below, the Aggrieved Person/Complainant hereby:

a. By execution of this agreement, Aggrieved Person/Complainant voluntarily withdraws
all pending informal and formal EEO complaints, including but not limited to EEQO Case
No.

b. Waives any and all actions, claims, complaints, EEO complaints, grievances, appeals and
proceedings of whatever nature against the Agency, its past and present officers and
employees, in their personal as well as their official capacities, including attorney fees, which
are now or hereafter may be asserted by him/her or on his/her behalf based on any action
taken as of the date of Aggrieved Person/Complainant’s execution of this agreement, with the
exception of any claims that may arise by reason of breach of any term of this mediation
agreement.

b. The Aggrieved Person/Complainant further agrees that the Agency may submit the
agreement as evidence of withdrawal or waiver of any claim to be withdrawn or waived
“hereunder.

c. The Aggrieved Person/Complainant also agrees to promptly provide any documents or take
other action necessary to effectuate the withdrawal, dismissal, or waiver of any claim in
compliance with this agreement, or to determine the amount payable by the Agency under this
agreement.

2. The Agency shall;
(Specify, in detail, whatever terms have been agreed upon)

[If monetary relief is part of this agreement, add....Any tax liability arising from this payment to
the Aggrieved Person/Complainant is the sole responsibility of the Aggrieved
Person/Complainant. The Agency makes no representation as to the taxability of this payment
or as to the tax treatment this payment will receive from the Internal Revenue Service.]

3. In signing the agreement, the Aggrieved Person/Complainant understands that he/she is
entitled to certain rights and protections under the Older Workers Benefit Protection Act
(OWBPA) and the Age Discrimination in Employment Act. The parties specifically
acknowledge that the Aggrieved Person/Complainant has preserved and/or executed the
following rights and responsibilities:

a. That Aggrieved Person/Complainant has thoroughly reviewed the entire agreement and

understands it provisions; and
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b. That Aggrieved Person/Complainant has not waived any rights or claims that may arise after
the date this agreement is signed; and

c. That Aggrieved Person/Complainant has not waived any rights or claims to benefits under
the OWBPA to which he/she is entitled or which may arise after the date this agreement is
signed; and

d. That Aggrieved Person/Complainant has the right to consult with an attorney prior to signing
the agreement; and

e. That Aggrieved Person/Complainant has a reasonable period of time, but not less than
fourteen (14) calendar days to consider the agreement; and

f. That Aggrieved Person/Complainant has seven (7) calendar days following the execution of
the agreement to revoke the agreement, and that the agreement will not become effective or
enforceable until the seven-day revocation period has expired; and

g. That Aggrieved Person’s/Complainant’s relinquishment of any of the claims and rights set
forth above is specifically conditioned upon the Agency’s performance of the actions set forth
hereinabove.

4. Both parties also agree that:

a. This agreement does not constitute an admission of guilt or liability on the part of either
party and is entered.into solely for the purpose of resolving the stated matters in a manner
mutually satisfactory to both parties.

b. This agreement constitutes the entire understanding between the parties. There are no
other terms or commitments; either oral or written, to this agreement except those specified
herein.

c. This agreement shall not serve as a precedent for resolving any other complaints, which
have teen Or may be filed by the Aggrieved Person/Complainant or any other person.

d. The Aggrieved Person/Complainant acknowledges that if s/he believes the Agency has not
complied with the terms of this Mediation Agreement, s/he may notify the Deputy Assistant
Secretary for Resolution Management, in writing, within 30 days of the alleged violation and
request the terms of this Mediation Agreement be specifically implemented. Alternatively, s/he
may request that the EEO complaint be reinstated for further processing from the point
processing ceased. Thereafter, the Aggrieved Person/Complainant may appeal to the Equal
Employment Opportunity Commission pursuant to 29 Code of Federal Regulations, Section
1614.504 if s/he believes that the Agency has either not fully implemented this Mediation
Agreement or improperly failed to reinstate the complaint. The Equal Employment Opportunity
Commission states that allegations of subsequent acts of discrimination shall be processed as
. separate complaints under §1614.106 or § 1614.204. If the Aggrieved Person/Complainant
believes that s/he has experienced reprisal since signing the Mediation Agreement, s/he
should bring the matter to the attention of an EEOQ Counselor immediately.
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e. The parties enter into this Mediation Agreement freely and voluntarily with no unwarranted
duress or undue influence from any person or source.

The agreement shall become effective the date of the last signature to the agreement of within
seven days after the Aggrieved Person’s/Complainant’s signature, whichever is later.

Name Date
Aggrieved Person/Complainant

Name Date
Management Official



MEDIATION PROCESS ASSESSMENT - PARTICIPANT/REPRESENTATIVE
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APPENDIX |

CASE NUMBER CHECK APPROPRIATE BOX WHICH BEST IDENTIFIES YOUR ROLE IN THE PROCESS| DURING THE PAST YEAR, DID YOU
I REQUESTED MEDIATION PARTICIPATE IN ADR AWARENESS
AGREED TO MEDIATE -
! REPRESENTED ONE OF THE PARTIES
MEDIATION OVERVIEW
SCALE
5 - Strongly Agree 4 - Agree 3 - Neutral 2 ~ Disagree 1 - Strongly Disagree

ITEM QUESTION

1 | Ireceived sufficient information to understand the process prior to the session.

2 | Theright parties were at the table.

3 | The mediation environment (location, room temperature, seating) was comfortable,

4 | lam satisfied with the timing of the mediation (#he time it took to get arranged and initiated, and how long to

complete the mediation).

5 | The medijator explained the mediation process before we started.

6 | The mediator explained any conflicts or potential conflicts of interest,

7 | The mediator was professional.

8 | The mediator did not.show favor to either side.

9 | The mediator honored any requests I made for confidentiality during mediation.

10 | The mediator avoided offering a legal opinion in this case.

11 | The mediator allowed me to bring out all the relevant issues.

12 | The mediator helped us to generate realistic options,

13 | The mediator helped the parties work through issues and move toward closure.

14 | I would recommend this mediator to others for mediation. ‘

15 | The outcome was the best for my situation (even if o resolution is reached).

16 | 1 would recommend mediation to others.

17 | Overall, I am satisfied with the mediation process.

18" Mediation helped me to be better aware of the other party's concerms.

19 | Mediation helped the other party to be better aware of my concerns.

20 /| This mediation will improve working relationships in my workplace.
COMMENTS
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MEDIATN PROCESS ASSESSMENT - MEDIATOR/NEUTRAL

CASE NUMBER CHECK APPROPRIATE BOX WHICH BEST IDENTIFIES YOUR ROLE IN THE PROCESS

i VA CERTIFIED-MEDIATOR

7" VA NON-GERTIFIED MEDIATOR

i OTHER Explain)
MEDIATION OVERVIEW AND ASSESSMENT OF THE PROCESS
ITEM QUESTION YES| NO
1 | Texplained the mediation process and roles to both parties. 0
2 | I was adequately notified of the logistics (directions, equipment, parties, issues). i
3 | The mediation environment (oom temperature, seating, ete.) was comfortable. IR
4 | The Agreement to Mediate form was available for the mediation session. R
5 | The settlement agreement language (with age addendum, if applicable) was available. -~ - A
6 | Potential subject matter experts were standing by during the mediation. o
7 | Respondent had appropriate authority or access to someone with higher authority. R
QUESTIONS 8 through 11 ONLY APPLY TO CO/MENTEE MEDIATORS
§ | The Lead/Mentor Mediator contacted me prior to the day of the mediation session. AR
9 | The Lead/Mentor Mediator spent time with me to discuss the mediation plan. IR
10 | The Lead/Mentor Mediator provided follow up feedback after the mediation session. R
11 | Ilearned more about mediation from working with the Lead/Mentor Mediator. IR
DATE OF FIRST TOTAL NUMBER OF HOURS _ | DATE MEDIATION PROCESS | WAS RESOLUTION | NON-MONETARY TERMS (Describe)
MEDIATION SESSION | MEDIATION SESSION LASTED | CONCLUDED REACHED
: ™ ves
[ o
LUMP SUM BACKPAY ATTORNEY'SFEES = | COMPENSATORY AWARD ANNUAL. | SICKLEAVE
DAMAGES LEAVE (Howrs)} (Hours)
$ $ ¥ $ $
OTHER (Deseribe)
COMMENTS
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CO-MEDIATOR EVALUATION

INSTRUCTIONS: To assess the skills and abilities of VACO co-mediators, the lead mediator is requested fo complete this form and share
appropriate feedback with the co-mediator at the conclusion of the mediation session. Please return this form to the VACO Alternative Dispute

Resolution (ADR} Coordinator at 1575 I Street, NW, 10th Floor, Washington, DC 20005 or by fax at (202) 501-2885.

1. NAME OF LEAD MEDIATOR

2. NAME OF CO-MEDIATOR

3. DATE OF MEDIATION

4A. DID THE LEAD AND CO-MEDIATOR SPEND TIME PREPARING

4B. APPROXIMATELY HOW MUCH TIME WAS SPENT IN

5. HOW LONG DID THE MEDIATION

IN ADVANCE OF THE MEDIATION SESSION? ADVANCED PREPARATION? SESSION LAST?
r— NO .--- YES (If “YES," complete item 4B}
6. WHICH CO-MEDIATION CASE IS THIS FOR THE MENTEE?
M e s N4 s Te [
INSTRUCTION: For each category below, please rate the Co-Mediator's level of skill and provide comments.
7. INTRODUCTION
A.RATING B. CATEGORY TASKS C. COMMENTS

1 - NEEDS IMPROVEMENT
i 2- SATISFACTORY

3~ EXCELLENT

Provided welcome and opening comments.

Explained mediation process.

Explained confidentiality.

Clarified role of participants.

Established ground rules.

Appeared sensitive to parties physical and emotional comfort.

8. INFORMATION SHARING

1 - NEEDS IMPROVEMENT

© 2 - BATISFACTCRY

_ 3- EXCELLENT

Engaged the parties,

Understood the issues.

Accurately and briefly summarized information.
Balanced time and focus between parties.

9. ISSUE CLARIFICATION

" 2 SATISFACTORY

" 3. EXCELLENT

1 - NEEDS IMPROVEMENT

Asked appropriate questions,
Reoframed statements and issues.
Identified interests.

Identified common ground.

: 1-NEEDS IMPROVEMENT |

" 2. SATISFACTORY

: 3- EXCELLENT

10. GENERATION OF OPTIONS

Organized and prioritized issues.

Focysed on present and future needs instead of positions.
Elicited options and explored possibilities.

Overcame impasse, resistance, or difficult agendas.
Demonstrated appropriate use of caucus.

11. CLOSURE

™ 1. NEEDS IMPROVEMENT
2 - SATISFACTORY

" 3 - EXCELLENT

Facilitated negotiations.

Assisted parties with reality testing.

Assisted parties in developing a fair and balanced agresment.
Drafted clear and detailed agreement. .
Discussed options for non-compliance and resolving future
conflict.

WERE 0890c
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= 12. PERSONAL AND PROFESSIONAL QUALITIES .
A.RATING B. CATEGORY TASKS C. COMMENTS
1 - NEEDS IMPROVEMENT | Developed rapport with the parties, created positive environ-
ment.
{7 2-SATISFACTORY Confident and effective in managing communication and
emotion,

™ 3-EXCELLENT o . . e
! & Maintained neutrality and avoided giving advice.

‘Respected differences of opinion.
Provided appropriate information.

13: COMMUNICATION SKILLS

™ 1. NEEDS IMPROVEMENT | Demonstrated appropriate gestures and eye contact.
Demonstrated appropriate use of voice, tone, volume, and
2 - SATISFACTORY clarity.

Demonstrated appropriate verbal content and timing.
Demenstrated good listening skills.

Displayed flexibility and used creative strategies.

i™ 3- EXCELLENT

14A. HAVE YOU CO-MEDIATED WITH THE MENTEE BEFORE?

r NO :““ YES (If "YES," complete item 148}

14B. WHAT IMPROVEMENTS HAVE YOU NOTED?

15. WHAT ADDITIONAL TRAINING/DEVELOPMENT, IF ANY, WOULD YOU RECOMMEND FOR THE MENTEE?

VA FORM 0880C, SEP 2007, PAGE 2
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