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P & P GRADING, EXCAVATING
AND PAVING

CONTRACT NO. V614C-437 VABCA-4681

VA MEDICAL CENTER
MEMPHIS, TENNESSEE

James Polk, Jr., P & P Grading, Excavating and Paving, Memphis, Tennessee, for the
Appellant.

Roger T. Gray, Esq., Assistant District Counsel, Memphis, Tennessee, and
Phillipa L. Anderson, Esq., Assistant General Counsel, Washington, D.C., for the
Department of Veterans Affairs.

ORDER OF DISMISSAL

1. On February 16, 1996, the Board received the Government's MOTION TO
DISMISS FOR FAILURE TO PROSECUTE. In the attached Certificate of Service, the
Government stated that a copy of the MOTION had been mailed to the Appellant

on February 12, 1996. By certified letter dated February 22, 1996, the Board instructed
the Appellant to respond to the Government's MOTION by not later than March 11,
1996. The Appellant received the Board's letter on March 6, 1996.

2. The basis for the Government's MOTION is that the Appellant has failed to produce
the required documentation (and will not be doing so) in support of its contention that
certain overhead costs were incurred and that its own forces were performing at least
15% of the Contract work. As these issues are the essence of the dispute between the
parties, it is contended that the Government would be left to prove a negative, in stark
contravention of the burden of proof which rests with the Appellant.

3. The Board has broad discretion in determining whether to grant a motion based on a
party's failure to prosecute. In this appeal, there have been several previous attempts,
both in writing and by telephone conference, to elicit some indication from Mr. Polk of
the means by which he would attempt to meet his firm's burden of proof in this matter.
Although the Board stressed the importance of documentation to the Appellant's case, it
did not rule out other means of proof such as testimony or affidavits.

4. As of the close of business, March 13, 1996, the Appellant had not contacted the
Board, either by mail or by telephone, in response to the Government's MOTION. We
interpret this lack of response as a concession by the Appellant to the Government's
position that Appellant cannot satisfactorily establish the elements of proof necessary to
sustain its appeal. The Government's MOTION, therefore, is GRANTED. Accordingly,
VABCA No. 4681, the appeal of P & P Grading, Excavating and Paving, is dismissed
pursuant to Board Rule 31.

IT IS SO ORDERED

DATE: March 14, 1996

JAMES K. ROBINSON
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Administrative Judge
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