DEPARTMENT OF VETERANS AFFAIRS
Veterans Health Services and Research Administration
Washington DC 20420

In Reply Refer To:

" AUG 2 7 1992

Director (00)

VA Medical Center ‘
6010 Amarillo Boulevard West
Amarillo, Texas 79106

Dear

I am responding to the issues raised concerning the enclosed grievance
filed by the National Federation of Federal Employees (NFFE) local union.

Under 38 USC Section 7422, any matter affecting registered nurses hired
pursuant to Title 38 and ooncerning or arising out of professional conduct or
competence, is nongrievable. The law authorizes the Secretary, or delegatee,
to determine the grievability of any question arising under its provisions.
The Secretary has delegated to my office the authority to make any such
determinations, which are not subject to administrative review under the law.

Acting pursuant to this authority, I have determined that this grievance
_ nurse at a summary Review Board
involves professional conduct or competence and the peer review process. The
Summary Review Board is the principal component of the peer review process
utilized to determine the competence of a probationary registered nurse,
Consequently, I believe any matter relating to the Summary Review Board
including the right to union representation, which would be the requisite for
granting official time, is related to professional competence or oconduct and
the peer review process. Accordingly, the grievance concerning the right to

union representation during the Summary Review Board and official time is not
grievable,

Sincerely yours,

es W. HolSfnger Jr. /ZM.D.
ief Medicall Director

Enclosure



Title 38 Grievability
Decision Paper

Facts:

VAMC Amarillo professional bargaining unit employee + R.N., was
the subject of a Summary (Probationary) Review Board convened to determine

whether to retain or discharge her based on competence during the probationary
period.

When the employee requested to appear before the Board, she requested Union
representation by the NFFE local. Management denied the Union representation
time, but afforded the employee a ®personal representative® if she desired.
The employee elected to. designate a "personal representative,® who
coincidently was a NFFE attorney not on the VA's rolls.

The NFFE president filed a grievance, alleging a violation of the VA-NFFE
Master Agreement which authorizes official time for union representational
duties. Management denied the grievance, stating that the employee was not
entitled to Union representation before the Board, because Public Law 102-40
specifically excludes from collective bargaining matters related to or arising
from professional conduct or competence, and the peer review process.,

In a similar matter at vamc Jackson, two Registered Nurses elected to appear
before Summary Review Boards convened to determine whether, based on
professional competence, to retain or discharge them during their probationary
period. The NFFE local filed Unfair Labor Practice (ULP) charges, when
management declined to allow union representational participation before the
Board, because Public Law 102-40 specifically excludes from collective
bargaining matters related to or arising from professional conduct or
competence, and the peer review process.

underctanding that the provisions of the Master Agreement covering Title 38
professional employees would continue in effect, provided they did not
conflict with provisions of the new Title 38 law.

Issue:

The Union argues in the grievance and the ULPs that Management is violating
the Master Agreement, and has erroneously used Public Law 102-40 to improperly

bar the Union from its statutory right to represent the bargaining unit.
employees on official time.

Discussion:
Z=oression.

Under the "Department of Veterans Affairs Labor Relations Improvement Act of
1991" (the Act), persons hired pursuant to Title 38, United States Code, have
the right to engage in collective bargaining pursuant to the Federal
Labor-Management Relations Statute, except as to any matter or question
concerning or arising out of (1) professional conduct or competence, (2) peer
review, or (3) the establishment, determination, or adjustment of employee
compensation (38 USC 7422). The Act also authorizes the Secretary of Veterans
Affairs, or designee, to decide any issue of whether a matter or question
concerns or arises from any of these issues. The Secretary's decision is not
subject to collective bargaining or subject to review by any other agency. Id.



The grievance and ULPs concerning the right to represent a nurse at a Summary
Review Board involve professional conduct or competence and the peer review
process. The Summary Review Board is the principal component of the peer
review process utilized to determine the competence of a probationary
registered nurse. Any matter relating to the Summary Review Board including
the right to union representation is related to professional competence or
conduct and the peer review process. Consequently, the grievance and ULPs
raise "a matter or question concerning or arising out of peer review and
professional conduct or competency.® Accordingly, the issues raised in the
grievance and ULPs are outside the scope of collective bargaining under the
"Department of Veterans Affairs Labor Relations Improvement Act of 1991*
because they concern a matter or question arising out of professional
competence, and peer review.

Recommendation:

We recommend that the Chief Medical Director determine that the grievance and
ULPs concern or arise out of professional conduct or competency as well as
peer review, under Title 38, United States Code and are outside the scope of
collective bargaining.

Approve Recommendation

Disapprove Recommendation

AU 2 7 199
James W. HO¥singer,Jrd, M.D}/ Date
Chief Medical Director




