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EQUAL EMPLOYMENT OPPORTUNITY
DISCRIMINATION COMPLAINTS PROCESS

1. REASON FOR ISSUE: This handbook establishes the Department of Veterans Affairs (VA)
Equal Employment Opportunity (EEO) discrimination complaint procedures as described in VA
Directive 5977, EEO Discrimination Complaints.

2. SUMMARY OF CONTENTS/MAJOR CHANGES:

a. This handbook introduces procedures for carrying out the VA’'s EEO discrimination
complaint processing requirements contained in various Federal laws and regulations of the
Equal Employment Opportunity Commission (EEOC) at part 1614, title 29, Code of Federal
Regulations (CFR), that prohibit discrimination based on race, color, religion, gender (sex),
national origin, age (40 years and over), physical or mental disability, and/or reprisal. This
handbook will be revised to reflect changes made by the EEOC in its regulations and/or
through the issuance of new or revised directives. This handbook applies to processing
discrimination complaints for VA employees, applicants for employment and former
employees.

b. VA regulations, guides, bulletins and memoranda published over the years and used by
VA to process EEO complaints of discrimination as required by Public Law 105-114.

c. This handbook identifies responsibilities for processing Equal Employment Opportunity
(EEO) complaints of discrimination filed by VA employees, former employees and applicants
for employment who believe that they have been subjected to employment discrimination.

d. Procedures for insuring that complaints of discrimination are either resolved at the earliest
possible stage; or processed promptly and impartially, without restraint, interference, coercion,
discrimination and/or reprisal is set forth in this handbook.

3. RESPONSIBLE OFFICE: The Office of Resolution Management (ORM), Deputy Assistant
Secretary (DAS) is responsible for the material contained in this Handbook.

4. RELATED DIRECTIVE: VA Directive 5977, Discrimination Complaints.
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5. RESCISSIONS: Portions of VA Manual MP-7, Equal Opportunity in the Department of
Veterans Affairs, Part I, Internal Equal Employment Opportunity Program, Chapter 1, EEO
General Provisions and Internal EEO Program and all of Chapter 3, Discrimination Complaints,
December 14, 1984.
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CHAPTER 1 - INTRODUCTION

1. PURPOSE. This handbook establishes Department of Veterans Affairs (VA) procedures for
processing Equal Employment Opportunity (EEO) complaints of discrimination. These
procedures apply to all VA employees, applicants for employment and former VA employees.

2. BACKGROUND

a. Several anti-discrimination statutes prohibit workplace discrimination in the Federal
government. They include Section 717 of Title VII of the Civil Rights Act of 1964, as amended,
which prohibits discrimination based upon race, color, national origin, gender (sex), and
religion; Section 501 of the Rehabilitation Act of 1973, which prohibits discrimination based
upon disability; Section 15 of the Age Discrimination in Employment Act (ADEA), which
prohibits discrimination based upon age (40 years and over); and the Equal Pay Act which
prohibits gender (sex) based wage discrimination. These statutes provide the basis for the
implementation of EEO programs designed to eliminate prohibited discrimination and to make
whole, employees who have been victimized by discrimination.

b. The Equal Employment Opportunity Commission (EEOC) under Reorganization Plan
No. 1 of 1978 was given responsibility for and supervision of EEO programs within the Federal
government. Through regulations found at 29 CFR 81614, and Management Directive 110,
the EEOC has published policy and the framework for an EEO complaint resolution process
that provides a foundation upon which Federal agency programs must be based. EEOC
directives establish requirements for all aspects of a complaint resolution process including
EEO counseling, complaint acceptability activities, complaint investigation and ultimately
through hearings and appellate decisions, the standards by which the existence or
nonexistence of discrimination may be determined. While the substantive protections for
applicants and Federal employees are the same as those for all other workers, the procedures
differ from the procedures that govern the private sector.

c. Within the VA, the EEO complaint resolution process was established through a
combination of administrative reorganization and statutory direction. 38 USC 516 directs the
Secretary to provide that the employment discrimination complaint resolution system be
established and administered in a fair, objective manner that encourages timely and fair
resolution. To meet these objectives, a 1997 administrative reorganization produced the Office
of Resolution Management (ORM), which is managed and directed by the Deputy Assistant
Secretary (DAS) for Resolution Management (RM).

d. The following chapters of this handbook provide VA procedures for processing EEO
complaints of discrimination. Appendix E contains a diagram of the EEO discrimination
complaint process and the time-frames associated with various stages of the process.
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CHAPTER 2 — THE INFORMAL PRE-COMPLAINT EEO COUNSELING PROCESS

1. THE INFORMAL PRE-COMPLAINT EEO COUNSELING PROCESS. The discrimination
complaint process is divided into two stages: the Pre-complaint (Informal EEO Counseling)
Process, and the Formal Complaint Process. The purpose of the pre-complaint process is to
gather information and afford both the aggrieved person and VA an opportunity to achieve an
informal and mutually acceptable resolution of the matter. EEO counseling is a regulatory
prerequisite to filing a formal complaint of discrimination and the employee, under any
circumstances, cannot waive it.

2. INITIAL CONTACT. An aggrieved person who believes that he/she has been discriminated
against on the basis of race, color, religion, gender (sex), national origin, age, disability or
reprisal and intends to invoke the EEO complaint process, must consult an ORM EEO
counselor prior to filing a complaint. The EEO counselor contact must be within 45 days of the
date of occurrence of the alleged discriminatory event, or if a personnel action, within 45 days
of the effective date of a personnel action. An aggrieved may contact an ORM EEO counselor
in person at their local ORM office, or by calling ORM's toll free telephone number at:
1-888-RES-EEOL1 (1-888-737-3361), or for the hearing impaired contact ORM via

TTY/TDD — 1-888-626-9008. Counseling is a centralized ORM function; therefore, the
aggrieved person is not allowed to select an EEO counselor of his/her choice. However, under
certain circumstances, the aggrieved may request the appointment of another EEO counselor.
The decision will be made at the discretion of the Regional EEO Officer/Field Manager. This
usually occurs when there is, or appears to be, a conflict of interest.

a. Waiver of 45-day contact. EEOC regulations permit, under certain circumstances, the
tolling or waiver of the 45-day contact requirement where untimely contact has occurred.
Generally, forgiveness of the requirement will be granted where the VA cannot establish that it
provided actual or constructive notice (e.g., via the posting of ORM posters throughout a
facility) of the time limits to an individual; where the individual did not know or reasonably
should not have known that discrimination occurred; where, despite due diligence, the
individual was prevented from contacting a counselor due to circumstances beyond the
individual's control, or for reasons considered sufficient by the agency.

b. Obtaining General Information. During initial contact, the following preliminary
information is solicited from the aggrieved person to complete an Initial Referral Form: (a) date
of contact; (b) name; (c) VA facility involved in the alleged discriminatory act and whether the
caller is an employee, former employee of the facility, or an applicant for employment; (d)
position title and grade; (e) telephone number where the individual can be reached; (f) home
telephone number and address; (g) name, address, and telephone number of the individuals
representative; (h) claim and basis(es) for the initial contact. The referral form is assigned to
an EEO counselor for further processing. EEO counseling begins immediately or not later than
two (2) business days from the initial contact. In emergency situations or if an EEO counselor
is not available, an Intake Specialist will speak with the aggrieved person to secure the basic
preliminary information. The date the aggrieved person contacts ORM, is considered the initial
contact date.
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3. RIGHTS AND RESPONSIBILITIES. The initial interview between an aggrieved person and
the EEO counselor shall be arranged as soon as possible after initial contact. At the initial
interview with the aggrieved person, the EEO counselor reviews all rights and responsibilities
with the aggrieved verbally, and in writing. The EEO counselor will discuss the following
information with the aggrieved:

a. Anonymity. The aggrieved person has a right to remain anonymous. If the aggrieved
person elects to waive his/her right to anonymity, the counselor will obtain the waiver of
anonymity in writing. The aggrieved person is informed that he/she can only remain
anonymous during the informal counseling stage and that anonymity does not continue once a
formal complaint has been filed.

b. Representation. The aggrieved person is entitled to representation during the EEO
process. The aggrieved party may select anyone to represent them, as long as his/her
representative's position with the VA does not present a conflict of interest. The EEO
counselor may not be the complainant's representative. The aggrieved person must provide in
writing the name, title, address and telephone number of any representative (attorney or non-
attorney) he/she designates to represent him/her in this matter. If a representative or attorney
is designated, all documents pertaining to the EEO complaint will be submitted directly to the
representative or attorney with a copy to the aggrieved person.

c. Alternative Dispute Resolution. The aggrieved person is advised that the claim(s) may
be addressed through the agency’s Alternative Dispute Resolution (ADR) program or EEO
counseling, but not both. The EEO counselor will explain that ADR is available during the
informal and formal complaint process. The aggrieved person is informed that he/she, as well
as the agency's participation in ADR is voluntary and if they agree to participate in mediation,
the counseling period may be extended up to but not more than 90 calendar days from the
initial contact date. The EEO counselor explains to the aggrieved that if they participate in
ADR they will have to exercise an election option, and decide whether to continue pre-
complaint resolution through the ADR process or through the traditional counseling process.
The EEO counselor will explain the differences between the two options. If the aggrieved and
management do not agree to ADR, the EEO counselor will assist the parties to facilitate
resolution of the dispute as part of his or her counseling duties. If the aggrieved and
management agree to participate in the ADR process, the EEO counselor will assist with the
coordination of ADR. See item 13 for Information about the ADR process.

d. Bargaining Unit Employee. Bargaining unit employees have the right to file a grievance
on issue(s) through a negotiated grievance procedure that accepts issues of discrimination.
However, they may not file both an EEO complaint and a grievance on the same matter(s).
Whichever the aggrieved person files first, a formal EEO complaint or step 1 grievance will be
considered an election to proceed in that forum. A Bargaining unit employee may also seek
redress through other administrative processes. Appendix C contains Other Grievance and
Administrative Processes.

10
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e. Non-Bargaining Unit Employee. Non-Bargaining unit employees may not file a
negotiated grievance, they may seek redress through other administrative processes.
Appendix C contains Other Grievance and Administrative Processes.

f. Merit Systems Protection Board (MSPB). An aggrieved person may file an EEO
complaint or an MSPB appeal, but not both on the same matter(s). Whichever is filed first (a
formal EEO complaint or an MSPB appeal) will be considered an election to proceed in that
forum.

g. Termination of Counseling. Within thirty (30) days of the aggrieved person's first
contact with an EEO counselor, they have the right to receive a written notice terminating
counseling and informing them of the right to file a formal complaint (unless prior written
consent has extended the time period). The aggrieved person also has the right, at the
conclusion of counseling, to file a formal complaint within fifteen (15) calendar days of receipt
of the written Notice of Right to File a Discrimination Complaint.

h. Age Discrimination. An aggrieved person, who is age 40 years or older, may file an age
based EEO discrimination complaint, or a civil lawsuit in Federal District Court. If the
aggrieved person files a lawsuit in Federal District Court, without filing a formal EEO complaint,
the lawsuit will terminate the processing of the EEO discrimination complaint. If, the
complainant chooses to file an EEO discrimination complaint, he/she must complete the EEO
discrimination process. If the complainant chooses to file a lawsuit he/she must first notify the
EEOC of the intent to sue, at least 30 calendar days before the filing of the lawsuit at: 1801 L
Street, NW, Washington, DC, 20507. Lawsuits must be filed within 180 calendar days of the
date of the alleged discriminatory act.

i. Equal Pay Act/Sex-based Wage Discrimination. If an aggrieved person is complaining
about sex-based wage discrimination (being paid less than a person of the opposite sex, even
though they are doing equal work), they may file a formal EEO complaint under the
discrimination complaint process, and/or a lawsuit in Federal District Court, pursuant to the
Equal Pay Act. The civil action must be filed within a court of competent jurisdiction within two
years, or, if the violation is willful, within three years of the date of the alleged violation of the
Equal Pay Act. The filing of an EEO discrimination complaint does not toll the time for filing a
civil action. Recovery on back wages is limited to two years prior to the date of filing suit, or to
three years if the violation is willful; liquidated damages in an amount equal to lost back wages
may also be awarded. An aggrieved individual may file an EEO discrimination complaint, and
may file directly in a court of competent jurisdiction without first providing notice to the EEOC
or exhausting the EEO discrimination complaint process. Filing of a lawsuit will terminate
processing of the EEO discrimination complaint.

J. Right to Request Final Agency Decision (FAD) or a Hearing. If an aggrieved person
files a formal EEO complaint and it is accepted, they have the right to request an immediate
FAD from VA, or a hearing before an EEOC Administrative Judge, after 180 days has passed
from the date they file a formal complaint, or after completion of the investigation, whichever
comes first. If a complainant requests a FAD, their request should be addressed to the ORM
Regional EEO Officer. If a complainant requests an EEOC hearing, their request should be

11
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addressed to the local EEOC District Office, with a copy to the ORM Regional EEO Officer.

k. Right to File a Lawsuit in Federal District Court. A complainant has the right to file a
lawsuit in Federal District Court at any time after 180 calendar days has passed from the date
the formal complaint was filed or up to ninety (90) calendar days after receipt of a FAD from
VA.

l. Right to File An Appeal. A complainant has the right to file an appeal of a FAD to EEOC
within thirty (30) calendar days of receipt of the FAD. Even if a complainant chooses to appeal
a FAD to EEOC, they will still have the right to file a lawsuit in Federal District Court at any
time after 180 calendar days has passed from the date of filing of such an appeal, or up to
ninety (90) calendar days after receiving an appellate decision from EEOC Office of Federal
Operations. Special circumstances regarding the right to file a lawsuit in Federal District Court
exist for Age and Equal Pay Act/Sex-based Wage Discrimination. Please refer to item 3(g)
and 3 (h) of this chapter.

m. Class Action Complaint. If an aggrieved person believes that other individuals,
similarly situated to them, have suffered from the same kind of discrimination, they may have
the right to file a class action complaint. A class action complaint must allege that an individual
has been individually harmed by a VA personnel management policy or practice that has
similarly harmed numerous other class members. The aggrieved person must also allege that
there are questions of fact that are common to, and typical of, the claims of the class. EEOC
requires that a qualified class agent represent the class. The representative must be fair and
adequately protect the interest of the class.

n. Cooperation. An aggrieved individual has the responsibility to cooperate with VA during
the processing of a complaint. If an aggrieved person files a formal EEO complaint, he/she
must keep the VA informed of a current address; retrieve certified and over night mail
associated with the complaint, and cooperate with the investigator. If an aggrieved person files
an appeal with EEOC, they must provide the ORM Regional EEO office copies of the appeal.

0. Back pay. If a complaint involves back pay, the complainant has a duty to mitigate
damages by actively seeking and/or retaining employment. Interim earnings or amounts,
which could be earned by a complainant with reasonable diligence, generally will be deducted
from back pay.

p. Consolidation of Two or More Complaints. If a person has filed two or more
complaints, and the Notice of Advisement of Rights was not issued, ORM is required to
consolidate them after appropriate notice. When a complaint has been consolidated with one
or more earlier complaints, ORM shall complete the investigation within 180 days after the
filing of the last complaint or within 360 days of the filing of the first complaint. If the
complainant requested a hearing, the EEOC Administrative Judge may consolidate multiple
complaints.

g. Additional Issues. An aggrieved person must limit any formal EEO complaint to the
matters discussed with the EEO counselor, or to like or related matters. If an individual wishes

12
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to amend a previously filed complaint, only matters that are like or related to the claim(s) in the
pending complaint may be added. In order to protect an individual's rights, an aggrieved
person should discuss all claims with the EEO counselor before they file a formal EEO
complaint.

r. Agency Offer of Resolution. If an aggrieved person rejects an agency offer of resolution
made pursuant to 29 CFR 81614.109(c), it may result in the limitation of the Agency's payment
of attorney fees or costs.

s. Claims Outside the EEO Forum. For a complaint filed on the basis of sexual
orientation, genetic information, parental status, political affiliation or any other forum falling
outside of the EEO process, the aggrieved person should contact their local human resource
department for guidance. Some of the alternative procedures for processing these types of
complaints are as follows: an appeal to MSPB, a grievance under a negotiated grievance
procedure, agency grievance procedures, a complaint filed with the Office of Special Counsel
(OSC), or a complaint filed with the Office of the Inspector General (OIG). Appendix C
contains Other Grievance and Administrative Processes.

4. NOTIFICATION TO UNDER SECRETARIES/FACILITY DIRECTORS. The EEO counselor
forwards to the Under Secretary, Assistant Secretary, Facility Director, and Other Key Official
the Notice of Counseling letter to inform him/her that an employee has contacted ORM for
EEO counseling. This letter contains specific information concerning the claim(s) raised, the
basis(es) of the claim(s), the organizational unit in which the complaint arose, the resolution
sought, and the person named as the Responding Management Official (RMO). In cases
where the aggrieved person does not waive anonymity, the information ORM will release is
limited to protect this right. Under Secretaries/Facility Directors are responsible for notifying
ORM if the aggrieved person has filed an MSPB appeal or a grievance through a negotiated
grievance procedure on the same matter that has been brought to counseling. This
information is crucial in determining acceptability should a formal complaint be filed on the
matter or claim being counseled.

5. IDENTIFYING THE CLAIM(S). In an attempt to resolve the entire workplace dispute, the
EEO counselor obtains relevant information regarding the claim(s), basis(es), and supporting
evidence from the aggrieved person. When the claims and supporting evidence are identified,
the sum total of that information may be helpful in the informal resolution of the matter by
focusing the parties on the major areas of conflict or disagreement. In the event that informal
resolution is not obtained, this information may be used during the formal complaint process to
render a proper procedural decision to accept or dismiss the formal complaint in whole or in
part.

6. IDENTIFYING THE REMEDY/CORRECTIVE ACTION. The EEO counselor identifies what
remedy/corrective action the aggrieved person seeks.

7. IDENTIFYING RESPONDING MANAGEMENT OFFICIALS RMO(S) AND WITNESSES.

When possible, the counselor will identify the Responding Management Official (RMO) as well
as other witnesses to the events at issue.

13
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8. CORRELATION OF DISCRIMINATION. The EEO counselor requests the aggrieved
person to provide reason(s) he/she believes the action was motivated by prohibited
employment discrimination.

9. RIGHTS SPECIFIC TO EEO BASIS(ES). In cases involving age and the Equal Pay Act,
the EEO counselor provides the aggrieved person verbally and in writing of his/her rights
related to these bases.

10. PROCEDURES FOR RELATED PROCESSES. During the EEO interview, the EEO
counselor explains jurisdictional issues.

a. For claims that may also be filed through a negotiated grievance procedure or appealed
to the Merit Systems Protection Board (MSPB), the counselor provides the aggrieved person
verbally and in writing his/her rights related to these processes. For claims related to the
various Executive Orders and other related processes, the counselor advises the aggrieved
individual of the appropriate forum. Appendix C contains additional information regarding
Other Grievance and Administrative Processes.

b. For claims that the agency has violated or has not performed a specific term(s) of a
settlement agreement, the counselor does not initiate counseling on the breach allegation.
The Regional EEO Officer or designee notifies the aggrieved person in writing, of the process
to address his/her allegation that the agency breached the settlement agreement.

11. INFORMAL INTERVIEW. During the informal interview, the EEO counselor schedules
interviews with the RMO, the aggrieved person, and the witnesses. This is necessary not only
to develop information to aid in informal resolution or acceptability determinations, but also to
provide valuable information for the investigator, if a formal complaint is filed. An EEO
counselor will determine whether the case warrants an on-site interview by considering the
type, number, and complexity of claims, in consultation with the ORM Regional EEO Officer or
designee, after collecting the above information. If an on-site visit is appropriate, the counselor
may contact the facility EEO/Diversity Program Manager/Liaison/Specialist for assistance with
pertinent logistical arrangements, such as a private office with a telephone, to conduct the
counseling. An EEO counselor will interview the aggrieved person, witnesses, and the
RMO(s) and gather pertinent documentation and/or statistical data.

a. The counselor will interview witnesses and the RMO(s) that the aggrieved person
identifies as having information about the alleged discrimination. The RMO’s and witnesses
are entitled to representation during the EEO process. An RMO or witness may select anyone
to represent them, as long as his/her representative's position with the VA does not present a
conflict of interest. Interviews will be limited to those individuals with relevant information
concerning the claim(s) raised. Individuals identified by the aggrieved person and/or RMO
who would provide unduly repetitious information may not be interviewed. However, the
counselor will note their names in the counselor’s report as having been named as witnesses
and the reason(s) they were not interviewed.

14
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b. The counselor will inform the RMO of all claims against him/her; advise him/her of their
rights and responsibilities; and allow the RMO to respond to each claim, suggest withesses
and documents, offer underlying reasons the aggrieved individual filed the complaint, and
suggest possible resolution of the claim(s).

c. The counselor will obtain and review copies of all pertinent documentation and/or
statistical data.

12. RESOLUTION. The primary focus of EEO counseling shall be informal resolution of the
dispute. In this regard, all parties to the dispute shall cooperate with the EEO counselor in
reaching an acceptable solution to the problem by considering all possible alternatives. If the
matter cannot be resolved at the lower levels (i.e. first or second level supervisor), the EEO
counselor is authorized to bring the matter to the attention of the Under Secretaries, Assistant
Secretaries, and Other Key Officials and the local ORM Field Office Manager for appropriate
assistance. If settlement is likely, the aggrieved person and the facility will negotiate and
prepare a written settlement agreement. All resolutions must be in the form of a written
settlement agreement, signed by the aggrieved person and the Under Secretaries, Assistant
Secretaries, and Other Key Officials or designee and must identify the claim(s) being settled
and the EEO case number. A copy of the settlement agreement must be provided to ORM for
inclusion in the administrative file. It is advised that Regional Counsels review settlement
agreements prior to the agency signing the agreement. Examples of Settlement Agreements
and Settlement Agreement Tips can be found on ORM’s website at http://vaww.va.gov/orm.

13. ELECTION OF ADR. If ADR is agreed upon, the EEO counselor must obtain and
complete the information needed to determine the bases, claims, and timeliness before
referring the dispute to ADR. If ADR is elected the pre-complaint processing period will be
extended up to 90 calendar days. Upon agreement to ADR, the EEO counselor is responsible
for the following information:

a. Mediation Agreement. The counselor obtains an agreement to mediate which is signed
by both parties. After the agreement is signed, the election to proceed through ADR becomes
the final election of choice. The counselor informs the complainant that since they elected
ADR they will only gather enough information on the basis(es) and claim(s) to assist the
agency in making a procedural decision in the event an ADR resolution is not reached. A
prototype of a mediation agreement can be found on ORM'’s website at
http://vaww.va.gov/orm.

b. ADR Extensions. If efforts to resolve the complaint extend beyond the 90-day period
allowed by EEOC regulations, the EEO counselor will issue the required Notice of Right to File
a Complaint by the 90™ day. While mediation continues, the aggrieved may file a formal EEO
complaint within 15 days of receipt of the notice.

c. Resolution through ADR process. If the dispute is resolved during ADR, the EEO

counselor will document the resolution by including a copy of any written settlement agreement
with the EEO Counselor's Report.
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d. Conclusion of ADR Process. If resolution is not achieved during ADR, at the conclusion
of ADR or by the 90" day, the counselor will schedule a final interview. During the final
interview the counselor will review the claim(s) and basis(es) and issue a Notice of Right to
File a Discrimination Complaint.

e. Counselor’s Report. If resolution is not achieved during ADR, the EEO counselor will
prepare an administrative file, which includes a counselor's report, pertinent correspondence,
and documents obtained during informal counseling. This must be completed within 10
calendar days after the issuance of the Notice of Right to File a Discrimination Complaint.

14. EXTENSION DURING COUNSELING. Prior to the end of the 30-day counseling period,
the aggrieved person may agree in writing to postpone the final interview and extend the
counseling period for an additional period of no more than 60 calendar days. Extensions
require approval of the ORM Regional EEO Officer or designee.

15. FINAL INTERVIEW. The EEO counselor conducts a final interview with the aggrieved
person, in which he/she reviews all of the information obtained by the counselor during the
pre-complaint phase. The counselor advises the aggrieved person that he/she must limit any
resulting formal complaint to those matters discussed during counseling.

16. NOTICE OF RIGHT TO FILE A DISCRIMINATION COMPLAINT. Each EEO counseling
contact shall be closed by the 30" day from initial contact with ORM, except where there is a
signed, written extension, settlement agreement or agreement to participate in ADR. The EEO
counselor will provide the aggrieved a Notice of Right to File a Discrimination Complaint along
with a VA Form 4939, Complaint of Employment Discrimination. The aggrieved person must
be asked to sign an acknowledgement of receipt at the bottom of a copy of the notice. The
EEO counselor must send the notice to the aggrieved person by overnight or certified mail,
return receipt requested. A return receipt or other evidence of receipt must be made part of
the EEO counseling record. The EEO counselor may offer to assist the aggrieved person in
filling out the VA Form 4939, Complaint of Discrimination. However, such assistance must be
limited to the procedural aspects of how to fill out the form. The formal complaint must be filed
within 15 calendar days of receipt of the Notice of Right to File a Discrimination Complaint. VA
Form 4939 can be accessed electronically at http://vaww.va.gov/orm/4939Rev11-99.pdf

17. COUNSELOR’S REPORT AND ADMINISTRATIVE FILE. At the end of informal
counseling, the counselor must prepare an administrative file which must include a counselor’'s
report, pertinent correspondence and documents obtained during informal counseling. This
must be completed for every contact within ten (10) calendar days after the issuance of the
Notice of Right to File a Discrimination Complaint.

18. SUBSEQUENT AMENDMENT OF COMPLAINTS OF DISCRIMINATION. When itis
determined during the initial interview that an aggrieved person has a pending related
complaint in the process and the Notice of Advisement of Rights has not been issued, the EEO
counselor does not initiate counseling but follows these steps:
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a. Verifies the existence of an active complaint and its current status in the Web Based
Tracking System.

b. Explains the process to amend an existing complaint and informs the aggrieved person
that he/she will receive written guidance on how to request an amendment on an existing
complaint.

c. Prepares a Subsequent Event and/or Instances letter for signature of the Regional EEO
Officer. The letter instructs the aggrieved person to submit a written description of the new
incident(s) and request to amend the existing complaint.

d. Upon receipt of the written description of the new incident(s), the intake specialist
determines whether the new incident(s):

(1) Provide(s) additional evidence offered to support the existing claim(s), but does not
raise a new claim in and of itself;

(2) Raise(s) a new claim that is like or related to the claim(s) raised in the pending
complaint; or

(3) Raise(s) a new claim that is not like or related to the claim(s) raised in the pending
complaint.

e. If the new claim is like or related to the claim(s) raised in the pending complaint, the new
incident(s) will be amended into the existing complaint and EEO counseling is not required.

f. If the new claim is not like or related to the claim(s) raised in the pending complaint, an
EEO counselor will contact the aggrieved person within two days of the intake specialist’s
decision and proceed with counseling the new claim. The date of the initial contact will be
based on the original date the aggrieved person contacted ORM.
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CHAPTER 3 - THE FORMAL DISCRIMINATION COMPLAINT PROCESS

1. THE FORMAL DISCRIMINATION COMPLAINT PROCESS. VA employees, former
employees, and applicants for employment are afforded the right to file a complaint of
discrimination in accordance with the provisions of EEOC regulations on claims of
discrimination. If the complainant chooses to file a formal complaint, the second phase of the
complaint process begins. There are two types of formal complaints of discrimination that can
be filed: an individual complaint and a class complaint. When a complainant files a formal
complaint of discrimination, steps are initiated to advise the complainant of his/her rights and
responsibilities during the formal complaint process. The individual formal complaint process
includes the following major procedures: Acknowledgment, Procedural Decision, Investigation,
Hearing or FAD, and EEOC Appeal. The following is a summary of the tasks that are
performed in all cases:

2. ACKNOWLEDGMENT. Upon receipt of a formal EEO complaint, the following tasks are
accomplished to acknowledge receipt:

a. Establish the official filing date. If mailed, the complaint shall be deemed filed on the date
it is postmarked. In the absence of a legible postmark, the complaint will be deemed timely
filed if received by an ORM official within 5-calendar days of the expiration of the filing period.
If delivered in person or telefaxed, the complaint shall be deemed filed on the date it is
received.

b. Issue a Notice of Receipt of Discrimination Complaint to the complainant, or the
complainant’s representative with a copy to the complainant, within 15 calendar days of being
advised that the complainant has filed a formal complaint.

c. Issue a Notice of Receipt of Discrimination Complaint to the Under Secretary, Assistant
Secretary, Facility Director, and other Key Official. Appended to the acknowledgment letter is
a copy of the formal complaint. When the Under Secretary, Assistant Secretary, Facility
Director, and other Key Official is named as the RMO, the notice will be sent to the next higher
organizational element.

3. PROCEDURAL DECISION. The designated intake specialist reviews the formal complaint
to determine if it is acceptable for investigation and makes a recommended procedural
decision to the ORM Regional EEO Officer. The intake specialist will either accept or dismiss
the complaint in whole or in part.

a. Acceptance Review.

(1) The intake specialist applies the following criteria in accordance with EEOC regulations
to determine if the complaint is acceptable for further processing. If additional information is
needed to answer these questions, the intake specialist requests the information from the
complainant or the Under Secretary, Assistant Secretary, Facility Director, and other Key
Official, as appropriate. Upon receipt the complainant/facility has 15 calendar days to provide
the information. After the intake specialist receives the response, or after the allotted time has
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expired, he or she proceed with the acceptability determination. The acceptance process is
not the stage to determine whether there is any merit to the complaint. If all of the following
guestions are answered “yes”, then the complaint is acceptable for investigation.

(a) Did the complainant contact an EEO counselor within 45 calendar days of the event in
dispute?

(b) Did the complainant file a formal complaint within 15 calendar days of receipt of the
Notice of Right to File a Discrimination Complaint?

(c) Did the complaint specify each event in dispute and when it occurred?

(d) Does the complainant allege discrimination because of race, color, religion, gender (sex),
national origin, age (40 years and over), disability, or reprisal?

(e) Does the complaint state a claim against VA for which a remedy is available?

(f) Is the complaint unique (i.e., not duplicative of another EEO complaint, an appeal to
MSPB, or a negotiated grievance)?

(2) If the procedural decision results in the acceptance of the complaint, the ORM Regional
EEO Officer transmits an Acceptance of EEO Complaint letter, which notifies the complainant
that the complaint has been accepted for investigation and describes the specific claim(s)
being accepted. This letter determines and controls what claims will be investigated.
Therefore, it is critical that there be an agreement with the complainant on the formulation and
statement of the accepted claims. If the complainant believes the accepted claims are
improperly formulated, incomplete, or incorrect, they have 7-calendar days, after receipt of the
acceptance letter, to notify the ORM Field Office in writing of the disagreement. Upon receipt
of the written statement, the ORM Field Office will address the disagreement in writing and
include the complainant's statement in the official record. This process is intended to
reasonably assure that the proper claims are investigated to avoid the necessity of a
supplemental investigation or the risk of sanctions imposed by an EEOC Administrative Judge.
A copy of the acceptance letter is transmitted to the Under Secretary, Assistant Secretary,
Facility Director, and Other Key Official, along with a Document List. The Document List
details the evidentiary documents to be gathered and submitted for inclusion in the
investigative file.

b. Dismissal resulting in a Final Agency Decision (FAD). If the procedural decision
results in a FAD, dismissing the entire complaint, the complainant is notified of the reason for
the dismissal and provided appeal rights. If, on appeal, the EEOC agrees with the ORM
decision, there is no further processing of the complaint. If EEOC disagrees with the ORM
decision to dismiss, the complaint will be accepted and processed in the same manner as
other complaints. The EEOC has established a number of circumstances under which an
agency may dismiss a complaint. A summary of the various reasons for dismissal follows:
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(1) Failure to State a Claim. A complainant must demonstrate that the matter regarded as
discriminatory has resulted in harm. If the complainant cannot show some harm with regard to
a term, condition, or privilege of employment, the complaint may be dismissed.

(2) Same Claim Pending or Decided by the Agency or EEOC. A complainant may not
raise the same matter over and over. If the claim has been accepted in a prior complaint that
is either pending or decided, the duplicate complaint may be dismissed. In order to dismiss,
the claim must not be merely similar, it must be identical.

(3) Failure to Comply with Applicable Time Limits. If a complainant fails to raise a claim
with an EEO counselor within the 45-day limitation, the claim is untimely raised and may be
dismissed unless it is part of a pattern of harassing events, or there is a satisfactory
explanation for the untimely contact. When counseling has been concluded and a complainant
is issued a notice of right to file a complaint, the formal complaint must be filed within 15
calendar days of receipt of the notice. Ifitis filed beyond 15 calendar days, the complaint shall
be dismissed unless there is an acceptable reason offered for the untimely filing.

(4) Uncounseled Matters. If the complaint contains matters not raised with the EEO
counselor, they may be dismissed, unless they are like or related to matters that were raised.
The test for being "like or related” is whether the uncounseled matter adds to, clarifies, or
would reasonably arise in the investigation of the counseled matters. If the test is met, the
uncounseled matters will be accepted.

(5) A Matter Raised in Civil Litigation. If a complainant chooses to file a judicial complaint
over the same matter raised in the EEO discrimination complaint and more that 180 days have
passed since the EEO discrimination complaint was filed and the complaint has not been
adjudicated, the EEO discrimination complaint may be dismissed. Note: Complainants
alleging a violation of the Equal Pay Act (EPA), sex-based wage discrimination may file a civil
action in Federal District Court at any time. Please see Chapter 4, item 16 (d) of this
document for additional information on EPA complaints.

(6) Negotiated Grievance Procedure and MSPB Appeal. If a complainant first files a
grievance under the negotiated grievance procedure or MSPB Appeal, and later files a formal
complaint, the complaint may be dismissed based upon the complainant's election of another
forum. The underlying public policy for both the grievance and MSPB dismissal authority is
based upon the premise that a person should not be permitted to adjudicate a matter in
separate forums simultaneously, because of the added cost and risk of conflicting results. The
matter should only be considered and adjudicated one time, in one forum or the other, but not
both. [Also applies if person files an EEO complaint first, then a grievance, but carries the
grievance all the way thru to the third step. In such cases, the EEOC has held that, though the
EEO complaint was filed first, the fact that the person took the grievance all the way thru to the
3rd step shows the person elected to pursue the grievance.]

(a) Negotiated Grievance Procedure. If a grievance under a negotiated grievance

procedure, which specifically permits the consideration of discrimination claims, is filed earlier
than an EEO complaint on the same matter, the EEO complaint may be dismissed because
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the complainant has elected a different forum to litigate the matter. The date the first stage of
a negotiated grievance is filed is considered to be the filing date. However, if the grievance is
subsequently dismissed for lack of jurisdiction, the filing of the grievance cannot be the reason
the EEO complaint is dismissed.

(b) MSPB Appeal. If a complainant first files an MSPB appeal of a matter appealable to the
MSPB, a later filed EEO complaint may be dismissed based upon the complainant's election of
forums.

(7) Mootness. If a complaint demonstrates harm when filed, it states a claim to be
adjudicated, however, if intervening events or relief have completely eradicated the harm, and
there is no reasonable expectation that the alleged violation will recur, the matter is moot and
may be dismissed. The difference between mootness and failure to state a claim is that under
failure to state a claim, there never was any harm suffered by complainant, but in mootness,
there was harm suffered which was subsequently rectified and is unlikely to recur. Therefore,
there is no present claim to adjudicate.

(8) Proposal to take Personnel Action. The EEOC has determined that a person is not
harmed when advised that an adverse action is proposed. The harm occurs only when the
action is actually implemented. Prior to implementation of the proposal, the matter may be
dropped, settled, or in another way resolved with no further action taken on the proposal.
Consequently, a complaint based merely upon a proposal to take a personnel action may be
dismissed.

(9) Failure to locate the Complainant. The complainant has a duty to cooperate in the
processing of the complaint. If the complainant fails to keep the agency apprised as to his/her
whereabouts, the agency may dismiss the complaint after reasonable efforts are made to
locate the complainant. However, prior to dismissal the agency must send written notice to the
last known address that a dismissal is proposed. If there is no response, the complaint may be
dismissed.

(10) Failure to respond to request for information. If the complaint file lacks needed
information to move the process forward, the agency may request the information from the
complainant. The request is made in writing and contains a warning that failure to respond to
the request may result in dismissal of the complaint. If the complainant fails to respond or
responds but does not provide the requested information, the complaint may be dismissed.

(11) Allegation of dissatisfaction with processing of a complaint. If a complainant is
dissatisfied with the processing of an earlier complaint ("spin-off" complaint), a new complaint
expressing that dissatisfaction may not be filed and will be dismissed. An alternative
procedure is established to consider and resolve such dissatisfaction in lieu of filing a
complaint. In VA, the ORM Office of Policy and Compliance considers and responds to such
claims.

(12) Abuse of Process. Where a complainant misuses the EEO process for a purpose
other than prevention and elimination of discrimination and does so in a clear pattern of
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misuse, a complaint may be dismissed. While the regulatory authority to dismiss is clearly
stated, the EEOC has construed such authority narrowly.

c. Partial Acceptance. If the complaint is dismissed in part, the intake specialist prepares
the Partial Acceptance letter. The letter sets forth to the complainant the rationale for the
determination and notifies him/her which claim(s) will not be investigated. A copy of the
decision letter is placed in the administrative file for consideration when the case is
adjudicated. If only a portion of the complaint is dismissed, there is no immediate right for the
complainant to appeal that decision. The partial dismissal decision is made part of the file, and
subsequent to the investigation, if the complainant requests an EEOC hearing, the
Administrative Judge (AJ) will review that decision. If the AJ agrees with the decision, the
matter dismissed will not be considered during the hearing phase, but at a later point can be
raised in an appeal to EEOC. If the AJ disagrees with the ORM decision, the dismissed
portions will be considered during the hearing process. If the complainant does not request a
hearing but requests an immediate substantive decision from OEDCA, OEDCA will review the
partial dismissal. If OEDCA agrees with the ORM decision, it will not substantively consider
the dismissed matters. The complainant may appeal the dismissed matters to EEOC after
OEDCA renders the substantive final agency decision. If OEDCA disagrees with the ORM
partial dismissal, it may order the matter accepted and investigated.

4. INVESTIGATION. EEO complaints meeting acceptability requirements are assigned for
investigation and generally investigated within 180 calendar days, unless the parties agree in
writing to extend the time period. If the complaint is amended, the investigation shall be
completed within the earlier of 180 days after the last amendment to the complaint or 360
calendar days after the original filing of the complaint. In addition, two or more accepted
complaints, filed by the same complainant, must be consolidated for investigation. In cases
where the complainant has requested an EEOC hearing, the Administrative Judge may decide
to consolidate complaints for joint processing. Mixed cases (complaints on matters appealable
to MSPB) and non-mixed cases filed by the same complainant are not consolidated for joint
processing. The investigation process is as follows:

a. The ORM Regional EEO Officer/Field Manager assigns complaints for investigation, by
letter, to the EEO investigator with concurrent notice to the complainant/representative and
Under Secretary, Assistant Secretary, Facility Director, and Other Key Official. Investigations
of EEO complaints will be conducted by full-time ORM investigators or contractors appointed
by ORM. EEO investigators are required to complete their investigations within 30 or 60 days
of assignment (depending on method of investigation). Extensions of that period will be
granted only under extraordinary circumstances.

b. The EEO investigator reviews the administrative complaint file and completes the Pre-
Investigative Planning Document to determine the appropriate theories of discrimination
pertinent to the case and the most suitable method(s) of investigation. The method(s) is
determined based on the complexity of the case, i.e., number and types of claims. Methods of
investigations include: On-Site, Desk (by telephone), Written Affidavit, and Fact-Finding
Conferences.
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c. The EEO investigator will work with the EEO/Diversity Program
Manager/Liaison/Specialist to schedule the investigation, schedule witnesses, acquire
documents, and to make other arrangements necessary for the efficient conduct of the
investigation. The investigator proceeds as follows:

(1) Determines the dates to conduct the actual investigation.
(2) Discuss with the EEO Manager/Liaison witness scheduling.

(3) Follows-up on request for evidentiary documents (Document List) transmitted to the
Under Secretaries/Facility Director at the time the complaint was accepted.

(4) Obtains written affidavit, written interrogatory, or testimony related to the EEO complaint.
When written affidavits are obtained the statements are made under penalty of perjury. When
individuals are interviewed, the investigator obtains their testimony under oath. There are
several ways to obtain testimony: by interrogatories, a court report or by transcription of the
tape recording of the interview. All individuals that are interviewed are offered the opportunity
to review and make corrections to their testimony. The procedures are outlined below:

(a) At the conclusion of each interview, while on the record, the investigator will obtain an
affirmative or negative response whether the witness wants the opportunity to review, make
minor changes, sign and be provided a copy of the transcript.

(b) If a witness requests a copy of the transcript the witness may not make any mark on the
transcript itself, all revisions to the original transcript will be made on a correction sheet
attached to the transcript. Witnesses may not make substantive changes to the transcript.
Witnesses are required to return the signed transcript and correction sheet back to the
investigator within seven (7) calendar days of receipt of the transcript. If the witness does not
provide the signed transcript and correction sheet within the appropriate time limit, it will be
deemed that the witness elected to waive his or her right to review, correct and sign the
transcript.

(5) Upon completion of evidence gathering, the investigator develops an impartial and
appropriate factual summary and analysis, which will evaluate the evidence in the investigative
file but will not reach a conclusion as to whether discrimination did or did not occur. The
investigator must be unbiased and objective and the investigation must be thorough.

(6) The investigator will submit the investigative summary and record to the ORM Regional
EEO Officer or designee for technical review and release.

5. AMENDMENT OF COMPLAINTS DURING INVESTIGATION. When a complainant raises
a new incident of alleged discrimination during the investigation, the EEO Investigator instructs
the complainant to submit a letter to the ORM Regional EEO Officer describing the new
incident(s) and stating that he/she requests to amend his/her complaint to include additional
evidence or a claim like or related to the claim(s) accepted for investigation. If the request to
amend is received during the investigation and the ORM Regional EEO Officer renders an
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acceptability decision, the EEO Investigator investigates the additional evidence or claim(s).
The decision to accept, dismiss or refer amended claims back to counseling is also included in
the investigative file. Additional guidance regarding this may be found in this chapter in
paragraphs 10 through 12.

6. ADVISEMENT OF RIGHTS. Upon completion of the technical review of the investigative
file and summary report, the intake specialist completes the following:

a. Forwards a copy of the investigative file to the complainant and his/her representative,
when one has been identified. The file is forwarded with the Notice of Advisement of Rights
letter. This letter notifies the complainant that within 30 calendar days of receiving the
investigative file he/she has the right to request a hearing before an Administrative Judge or a
FAD by OEDCA, pursuant to 29 CFR 81614.108(f). Copies of the forms to request an EEOC
hearing and instructions for requesting a FAD are attached to the Notice. A Request for an
EEOC Hearing form can also be obtained through EEOC’s website at http://www.eeoc.gov.

b. The following actions will follow receipt of the investigative file:

(2) If the complainant and his/her representative examines the investigative file and
observes deficiencies, the complainant and/or representative should notify ORM, in writing, of
the perceived deficiencies. A copy of the complainant’s notification of perceived deficiencies
will be included in the investigative file.

(2) If ORM agrees with the alleged deficiencies, ORM will take immediate action to correct
them.

(3) If ORM does not agree with the complainant’s claimed deficiencies, ORM will prepare a
statement explaining the rationale for the disagreement and include it in the investigative file.

c. Transmits a copy of the investigative summary report to the appropriate Under Secretary,
Assistant Secretary, Facility Director, and Other Key Official appended to the Notice of
Completion of Investigation letter.

7. REQUEST FOR EQUAL EMPLOYMENT OPPORTUNITY COMMISSION (EEOC)
HEARING OR A FINAL AGENCY DECISION (FAD). The complainant has the right to
request a hearing before an Administrative Judge or a FAD by OEDCA, pursuant to 29 CFR
81614.108(f). The complainant must request a hearing within 30 calendar days of receipt of
the Advisement of Rights letter, otherwise the intake specialist will send the complaint file to
OEDCA for a FAD.

a. REQUEST FOR EEOC HEARING. EEOC regulations require that the complainant submit
a hearing request directly to the EEOC District Office and a copy to the ORM Field Office
having jurisdiction over the geographic area in which the complaint arose. The request for a
hearing should be filed on EEOC's Request for a Hearing Form. However, if an appeal form is
not available, a written request for a hearing will be acceptable. The hearing request form can
be obtained through EEOC’s website at http://www.eeoc.gov.
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(1) Within 15 calendar days of receiving a copy of the complainant’s request for a hearing,
ORM will send a copy of the complaint file to the EEOC District Office, the Agency
Representative and OEDCA. Once a hearing has been requested, all communications and/or
matters related to the complaint will be conducted through the Agency Representative.

(2) The scheduling of an EEOC hearing rests with EEOC and the respondent facility. EEOC
Administrative Judges are fully responsible for adjudicating the complaint, which means they
may dismiss the complaint or issue a decision with or without a hearing.

(3) Where the complainant has requested an EEOC hearing, by EEOC regulation, the
EEOC Administrative Judge (AJ) makes a substantive decision on the merits that is binding on
the agency, unless OEDCA takes certain action within 40 days of receipt of the AJ’s decision.
The final action OEDCA must take within the 40-day period is to determine whether or not to
implement the EEOC Administrative Judge's decision through the issuance of a final agency
action. If OEDCA decides to fully implement the Administrative Judge's decision, the decision
becomes the final action of the agency. If the OEDCA final order, which is the notice to
complainant, does not fully implement the Administrative Judge's decision, then the agency
must simultaneously appeal the matter to EEOC. Whether OEDCA renders a final agency
decision or takes final agency action through a final order, the agency must advise the
complainant of the right to appeal to EEOC, Office of Federal Operations (OFO) within 30
calendar days of receipt should they be dissatisfied with the decision or final action. The
appeal should be filed on EEOC Form 573, Notice of Appeal/Petition to the EEOC. However,
if an appeal form is not available a written request for a hearing will be acceptable. EEOC'’s
Notice of Appeal/Petition can be obtained through EEOC’s website at http://www.eeoc.gov.

b. REQUEST FOR FINAL AGENCY DECISION (FAD). OEDCA renders FADs addressing
the merits of all claims in a complaint, including the rationale for their decision. A complainant
can elect a FAD by submitting a written request or by failure to respond to the Advisement of
Rights letter within 30 calendar days of receiving this notification. After ORM receives the
complainant’s election, ORM immediately transmits the investigative file to OEDCA upon
receipt of the complainant’s request for a FAD. In instances where the complainant does not
respond to the Notice, ORM transmits the investigative file to OEDCA within 10 calendar days
of the expiration of the 30-day period to make an election. OEDCA has 60 calendar days from
receipt to render a decision.

(1) Non-Mixed Complaint Procedural Decisions. Where OEDCA issues a decision
dismissing a complaint in its entirety, OEDCA will inform the complainant of his/her right to file
an appeal with the EEOC. The agency informs the complainant that the appeal must be filed
within 30 days of receipt of the FAD. A copy of EEOC Form 573, Notice of Appeal/Petition is
attached to the FAD. EEOC'’s Notice of Appeal/Petition can also be obtained through EEOC'’s
website at http://www.eeoc.gov.

(2) Mixed Complaint Procedural Decisions. Where OEDCA issues a decision dismissing
a complaint in its entirety, OEDCA will inform the complainant of his/her right to file an appeal
with the MSPB. Additional guidance regarding this may be found in this chapter under 16 (a).
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8. CIVIL COURT. If the complainant chooses not to appeal to the EEOC, he/she may file a
civil action in United States District Court within 90 calendar days of receipt of the agency
decision or final action. The right to file suit in US District Court is also available to any
complainant if 180 days has elapsed after the complaint was filed and no final agency decision
has been rendered or final action has been taken. Special circumstances exist for filing a civil
action in United States District Court for Age discrimination and Equal Pay Act complaints.
See item 16 (c) and 16 (d) of this chapter.

9. SPECIAL CIRCUMSTANCES DURING THE FORMAL COMPLAINT PROCESS. There
are complaints that have slightly different procedures. This section will describe those
complaints and the processing rights in accordance with EEOC Regulations.

a. Mixed Case Complaints. A mixed case complaint is a complaint of employment
discrimination that may contain a claim of employment discrimination stemming from an action
that can be appealed to the MSPB. The complaint may contain only a claim of employment
discrimination or it may contain additional claims that the MSPB has jurisdiction to address. A
list of actions that can be appealed to MSPB can be found on MSPB’s website at
http://www.mspb.gov. In a mixed case complaint situation, an aggrieved person may initially
file a complaint of discrimination with the VA or an appeal on the same matter with MSPB, but
not both. A mixed case complaint filed with the VA is processed as an individual complaint of
discrimination with the following exceptions:

(1) Complainant is advised of the acceptance of a mixed case complaint and that if a final
decision is not issued within 120 calendar days of the filing date of the complaint, he/she may
appeal the matter to MSPB at any time thereafter.

(2) Upon completion of the investigation, the complainant is advised that a FAD will be
issued by OEDCA within 45 calendar days without a hearing.

(3) If the complainant is dissatisfied with the FAD he/she may appeal the matter to MSPB
(not EEOC) within 30 calendar days of receipt of the FAD.

b. Complaints of Class Discrimination. A “class” by definition, is a group of employees,
former employees, or applicants for employment who allege they are adversely affected by a
personnel management policy or practice. A class complaint is a written complaint of
discrimination filed on behalf of the class by the agent of the class, alleging that the class is so
numerous that a consolidated complaint by the members of the class is impractical, that there
are questions of fact common to the class, that the claims of the agent of the class are typical
of the claims of the class, and that the agent of the class or the representative will fairly and
adequately protect the interests of the class.

(1) A class complaint must be signed by the agent or representative and must identify the
policy or practice adversely affecting the class as well as the specific action or event affecting
the class agent. The complaint must be filed with ORM no later than 15 calendar days after
the agent’s receipt of the Notice of the Right to File a Class Complaint.
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(2) Once a formal complaint is filed on behalf of the “class,” the following actions occur:

(a) ORM notifies the Regional Counsel having jurisdiction to designate an Agency
Representative.

(b) Within 30 calendar days of the receipt of a class complaint, ORM forwards the complaint,
the name of the Agency Representative, a copy of the counselor’s report and other relevant
information about the complaint to the EEOC District or Field Office having jurisdiction over the
geographic area in which the complaint arose.

(c) The EEOC Supervisory Administrative Judge assigns an Administrative Judge to issue a
decision on certification of the class. EEOC uses the following criteria in determining if the
class complaint is subject to dismissal:

i. The complaint does not meet all the prerequisites of a class (i.e., numerosity,
commonality, typicality, and adequacy of representation).

ii. The claim lacks specificity and detailed information.

iii. The complaint meets any of the criteria for Dismissal of Complaints under EEOC
regulations (i.e., the questions posed under Procedural Decision of this Handbook).

iv. The complainant unduly delayed in moving for class certification.

(d) If it is the decision of the Administrative Judge not to certify the class complaint, within 30
calendar days of receipt of the decision, ORM will issue a letter acknowledging receipt of an
individual complaint to the agent and individuals who filed formal complaints on the claim(s)
and basis(es) identical to the class complaint. ORM will process each complaint as an
individual complaint of discrimination. If it is the decision of the Administrative Judge to certify
the class complaint, the VA’s organizational component where the complaint was filed is
responsible for notifying all class members. All reasonable means will be used to notify all
class members of the acceptance of the complaint within 15 calendar days of receipt of the
Administrative Judge’s decision or within a time frame specified by the Administrative Judge.
EEOC requires that a qualified class agent represent the class.

c. Age Discrimination Complaints. In order to pursue a formal complaint of age
discrimination, the complainant must be at least 40 years of age at the time of the alleged
discriminatory event at issue. Age discrimination complaints are processed in the same
manner as all other complaints, with one exception. There is an alternate process that allows
the age complainant to file a civil action without first filing an EEO complaint. A complainant
may go directly to Federal District Court by filing a Notice of Intent to Sue with the EEOC. This
notice should be filed at least 30-calendar days in advance of the civil suit. The civil suit must
be filed within 180-calendar days of occurrence of the event believed to be discriminatory. The
EEOC will immediately advise VA whenever such a notice is received. ORM will then have 30-
calendar days to conduct an inquiry to discover whether there is any basis for believing that
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age discrimination has occurred. Responsibility to conduct an inquiry is delegated to the ORM
Office of Policy and Compliance. A report of the inquiry, which briefly summarizes the
information discovered, must be furnished to the DAS/ORM for transmittal to EEOC, within 30-
calendar days. A summary of the charges of the complainant and the responses of
management, along with employment statistics that may be relevant, is required. Filing of a
private suit will terminate processing of the EEO discrimination complaint.

d. Equal Pay Act Complaints. An Equal Pay Act claim is raised when a complainant
alleges that he or she is receiving less pay than an individual of the opposite sex for a job
requiring equal skill, effort and responsibility and performed under similar working conditions.
Each day the employee continues to receive less pay for equal work is considered to be a
continuing violation by EEOC. A complainant may file an EEO discrimination complaint, and
may file directly in a court of competent jurisdiction without first providing notice to the EEOC
or exhausting the EEO discrimination complaint process. The civil action must be filed within a
court of competent jurisdiction within two years, or, if the violation is willful, within three years
of the date of the alleged violation of the Equal Pay Act. The filing of an EEO discrimination
complaint does not waive the time for filing a civil action. Filing of a private suit will terminate
the processing of the EEO discrimination complaint.

10. ADMINISTRATIVE PROCESS CASE AMENDMENT. At the conclusion of an investigation
and any time prior to the agency's mailing of the Notice of Advisement of Rights, a complainant
may amend a pending EEO complaint to add claim(s) that are like or related to those claim(s)
raised in the pending complaint. If the new claim is accepted as like or related, the
complainant cannot later seek EEO counseling on the same claim(s) being amended with the
pending complaint.

a. When a complainant raises a new incident of alleged discrimination during the processing
of an EEO complaint, the complainant must provide the ORM Regional EEO Officer a letter
describing the new incident(s) and stating that he/she wishes to amend his/her complaint to
include the new incident(s). Upon receipt of the complainant’s request to amend an existing
formal complaint, an acceptability determination is made to determine if the new incident:

(1) provides additional evidence offered to support the existing claim, but does not raise a
new claim in and of itself;

(2) raises a new claim that is like or related to the claim(s) raised in the pending complaint;
or

(3) raises a new claim that is not like or related to the claim(s) raised in the pending
complaint.

b. If the ORM Regional EEO Officer determines that the subsequent act(s) of alleged
discrimination is like or related to the claim(s) raised in the pending complaint, an Amended
Acceptance of EEO Complaint letter is transmitted to the complainant. This letter notifies the
complainant that the subsequent act of alleged discrimination has been accepted for
investigation and describes the specific claim(s) being accepted.
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c. If the ORM Regional EEO Officer determines that the subsequent acts of alleged
discrimination do not add to or clarify the original claim, and/or could not have been reasonably
expected to grow out of the investigation of the original claim, the later incident will be treated
as a new EEO complaint of discrimination. The EEO Officer will instruct the complainant to
seek EEO counseling regarding the subsequent act(s).

11. CASE AMENDMENT AFTER AN EEOC HEARING IS REQUESTED. After the
complainant has requested a hearing, he/she may file a motion with the Administrative Judge
to amend the complaint to include claims that are like or related to those raised in a pending
complaint.

12. CASE CONSOLIDATION

a. Consolidation of Complaints by Two or More Complainants. Complaints of
discrimination filed by two or more complainants consisting of substantially similar allegations
of discrimination or relating to the same matter may be consolidated by the agency or EEOC
for joint processing after appropriate notification to the parties.

b. Consolidation of Complaints by the Same Complainant. Agencies are required to
consolidate two or more complaints filed by the same complainant after appropriate notification
to the complainant. When a complaint has been consolidated with an earlier filed complaint
the agency will complete its investigation within the earlier of 180 days after the filing of the last
complaint or 360 days after the filing of the original complaint. A complainant may request a
hearing from an Administrative Judge on the consolidated complaints any time after 180 days
from the date of the first filed complaint. If a complainant requests a hearing on consolidated
complaints prior to the agency's completion of the investigation, the administrative judge will
decide how best to insure an appropriate record. Administrative Judges may decide to place
the complaint in abeyance until the agency can finish its investigation or by supplementation of
the record through discovery or other methods ordered by the Administrative Judge.

c. EEOC Case Consolidation. When an Administrative Judge becomes aware that one or
more complaints in the agency process should be consolidated with a complaint in the hearing
process, the Administrative Judge may consolidate all claims at the hearing stage or hold the
complaint in the hearing process until the others are ready for hearing.

13. ACCESS TO FILES. EEOC regulations and the Privacy Act govern access to EEO
complaint files. Further guidance on the release of information of EEO files can be found on
ORM'’s website at http://vaww.va.gov/orm/ormpap.doc.
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CHAPTER 4 - RESOLUTION OF COMPLAINTS

1. RESOLUTION OF COMPLAINTS. ORM is committed to assisting aggrieved individuals
and management in resolving claims of employment discrimination and EEO complaints.
EEOC encourages resolution of complaints at all times in the complaint process through a
variety of settlement mechanisms: Mediation, Facilitation, Fact Finding, Early Neutral
Evaluation, Ombudsmen, Settlement Conferences, Mini-trials and Peer Review. For more
detailed information, refer to the Definition Section, Appendix B, of this Handbook or EEOC
Management Directive (MD-110).

2. ALTERNATIVE DISPUTE RESOLUTION (ADR). Mediation through Alternative Dispute
Resolution (ADR) is available during the informal and formal complaint process. ADR is a
process that uses specially trained neutrals (third party mediators), to help individuals resolve
disputes. Forms of ADR include, but are not limited to, conciliation, facilitation, mediation, fact-
finding, mini-trials and arbitration, or any combination. VA has embraced mediation as its
primary method of ADR.

3. OFFER OF RESOLUTION. EEOC regulations provide an incentive through its Offer of
Resolution concept. The idea is for the facility and complainant to resolve complaints that will
conserve agency resources where settlement reasonably should occur. If the complainant
does not accept an Offer of Resolution made in accordance with the requirements of 29 CFR
81614.109(c) and subsequently obtains less relief than had been offered, the complainant’s
attorney fees will be limit