Ethics Hotline Call January 23 2002

I.
Introduction

Dr. Berkowitz: By sponsoring this series of Ethics Hotline Calls, the VHA National Center for Ethics provides an opportunity for regular education and open discussion of important VHA ethics issues.  Each call features a presentation on an interesting ethics topic followed by an open moderated discussion of that topic.  After the discussion we reserve the last few minutes of each call for our 'From the Field' Section, this will be your opportunity to speak up and let us know what's on your mind regarding ethics-related topics other than the main focus of today's call.

II.
Informed Consent Policy Revision: Medical Decision Making in Patients Without Surrogates 
Dr. Berkowitz: Let’s proceed with today's discussion about the revision process for VHA's policy on informed consent focusing specifically on the problem of medical decision making for patients who lack both decisional capacity and an available surrogate decision maker. 

As we start, I would like to briefly review the ground rules for the ethics hotline calls.  We do try to start on time, ask that you try to minimize background noise, do not to put the call on hold as recordings come on and are very disruptive to the call. We ask that when you talk you begin by telling us your name, location and title, so that we can continue to get to know each other better.  Due to the interactive nature of these calls and the fact that at times we deal with sensitive issues, two final points.  First, it is not the specific role of the National Center for Ethics to report policy violations, but please remember that there are many participants on the line.  You are speaking in an open forum and ultimately you are responsible for your own words.  And lastly, please remember that these Hotline Calls are not an appropriate place to discuss specific cases or confidential information and if during the discussion we hear such information, we may interrupt and ask you to make your comments more general.

To start today's discussion, I would like to head down to Washington, DC and turn to Kate Stockhausen.  Kate is a policy analyst with the National Center for Ethics, and she will review briefly the revision process that the VHA informed consent policy is currently undergoing.  Kate, are you there?

Kate Stockhausen:  Yes I am, Ken.  Current VHA policy on informed consent, which is Handbook 1004.1, was written in 1996 and was due for recertification in August, 2001.  The National Center for Ethics recertified the policy as is, but began the process of reviewing and revising the policy to address problems that had been recognized with the current policy.  The revision of the policy is undergoing the following steps: In July 2001, the current Handbook was circulated widely throughout VHA with the request for feedback on how to revise it.  Comments received included both general comments on style and tone, as well as comments on specific sections and paragraphs, and we received comments from 73 people.  The responses were reviewed by Center staff and collated to form a draft revision.  This draft was considered by a working group consisting of people from the field as well as interested program offices at a meeting held at Central Office in Washington last October.  The document was then further revised and sent back out to all VISNs, VACO offices and the working group for comment at the end of November.  Comments on this draft were received from 40 people.  A further draft is now being reviewed by Center leadership and a few interested offices.  Once the Center and other reviews are complete, the policy will enter the concurrence process and be reviewed by the field in various program offices.  Once the document has made it through concurrence, it then goes to VHA leadership for approval and signature.  The Center is also developing an educational program to accompany the new Handbook on Informed Consent procedures.  Now as far as revising the document, in response to the comments that we have received so far, we are making changes to the style of the handbook in order to make it more user friendly to practitioners.  We are rearranging the structure of the individual sections so that they sensibly align with and clearly describe the informed consent process while ensuring that the individual sections are comprehensive, yet concise.  We have to emphasize that the scope of substantive changes is limited.  The handbook must be consistent with the relevant sections of the Code of Federal Regulations, or CFR, and in this case, it's Title 38, Part 17, Section 32, which is entitled “Informed Consent.”  For example, we had several requests to change or allow change for the order of priorities for persons authorized to consent on behalf of patients who lack decision-making capacity.  Now this particular list is actually prescribed in the Code of Federal Regulations as health care agents first, then legal guardian, then next-of-kin, and then close friend. In the Handbook, we cannot alter that list.  One of the most interesting aspects of our policy is that it contains a way of making decisions for people who lack the capacity to make treatment decisions for themselves and do not have a surrogate to make decisions for them.  So Ken, I'll hand it back to you to introduce the case.

Dr. Berkowitz: Thank you Kate.  As Kate implied, we are going to try to frame this discussion on making medical decisions for patients who lack both decision-making capacity and authorized surrogates by presenting a hypothetical case.  During the case I am going to break along the way at several points for Dr. Michael Cantor, Special Assistant to the Director of the National Center for Ethics, to comment on the various scenarios that are being faced by the treating teams.  So I will ask you to please hold your comments until the end of the entire case presentation, which will be the end of the third section.

Our hypothetical patient is a 62-year old male who presented to the Emergency Room complaining shortness of breath, fevers, and cough for one week.  No significant prior medical history was available.  In the Emergency Room he became unconscious and was placed on mechanical ventilation and was given intravenous fluids to raise his blood pressure and he was transferred to the Medical Intensive Care Unit.  In the Medical Intensive Care Unit (MICU), a large right-sided pneumonia was diagnosed.  The case was discussed with the Attending Physician, and the team provided routine MICU care, including IV fluids, blood work, antibiotics and a non-contrast CT scan of the chest.  Also, no surrogate decision maker was available.  Mike, can you give us an ethics based rationale for assigning the locus of decision making for this patient at this point in time and review current policy and possible options for this situation?

Dr. Cantor: Sure, Ken.  From an ethical perspective, patients have the right to make their own decisions and choices about what kind of treatments they want.  When a patient lacks capacity to make decisions or cannot communicate decisions, the question becomes who is the right person to make those decisions.  Generally we look for a surrogate decision-maker to take over and to make decisions on behalf of the patient.  In an ideal world the patient has completed a durable power of attorney for health care or similar document appointing the surrogate and also has had discussions with the surrogate regarding their values and how decisions should be made.  In this particular case we know that the patient has not named a surrogate.  Under VHA policy there is a hierarchy of people that Ken already referred to that can be recognized as surrogates in the following order: the health care agent, legal guardian, next-of-kin, or close friend.  In this circumstance, the patient does not have either durable power of attorney or a guardian.  The health care providers should look for relatives or for someone who knows this patient and can offer information about what decision the patient would have made if he were able to do so himself.  Unfortunately, sometimes those efforts don't succeed.  Clinicians then have to figure out whether it is necessary to go to court and have a legal guardian appointed or whether they should choose a different approach.  In some cases the guardian is the right person to make treatment decisions, and although clinicians generally act in the patient's best interest, our society has passed legislation that empowers the courts to play a role in assuring that clinicians are guided by a more removed and objective perspective on the patient's treatment.  Unfortunately, in practice, obtaining and using guardians has some problems.  First the process of going to court can be lengthy and expensive.  Second, a court appointed guardian may in fact not provide the best guidance for a patient's care.  We can discuss and debate the pros and cons of guardianship late in the call.  Recognizing these problems, the VHA has made policy that provides an alternative method for determining who is the right person to make treatment decisions when a patient lacks capacity and does not have a surrogate.  Guidance is found in Section 11 of Handbook 1004.1 Informed Consent Procedures.  Paragraph A covers treatments and procedures that involve minimal risk or are within broadly accepted standards of medical practice.  In this case I want to focus on the routine treatment that the patient has received and not go into why he was intubated in the Emergency Room or discuss the emergency exception to informed consent rules.  

Generally speaking, the policy on Informed Consent recognizes senior clinicians as being able to make decisions for incapacitated patients in some circumstances.  A practitioner may provide routine care even if the patient lacks capacity, but must attempt to explain the treatment to the patient if feasible, which obviously wouldn't work in this case, and to document in the chart whether the patient could communicate.  In this case where there is no available surrogate, it was okay to provide routine care such as antibiotics and blood draws and even a procedure like the non-contrasting CT scan which does not require signature consent.  But my guess is that this is not the end of the story.

Dr. Berkowitz:  That's right, Mike, and I will proceed with the case.  The MICU team reviewed the patient's prior medical records, which consisted only of a single clinic visit one year ago.  At that time the patient declined to complete an advance directive and did relate that he had no living relatives.  By the next day, the patient remained unconscious in the MICU.  His renal function deteriorated and blood pressure control was still a problem.  The treating team felt that monitoring with an arterial line and Swan Ganz catheter would be optimal, and a bronchoscopy was recommended to investigate possible airway obstruction seen on the CT scan.  The MICU team called an Ethics Consult to clarify how medical decision making on the patient's behalf should proceed for the recommended procedures which, in fact, required signature consent.  Mike, I will turn to you again to give us the ethics based rationale for assigning the locus of decision making at this point in time for this patient, and another review of policy and possible options to this situation.  

Dr. Cantor: The Ethics Consult team should be able to review the case and give clinicians options to consider about who is the right decision-maker. In this case, they would probably recognize the value of honoring the patient's personal values and choices and the importance of having a surrogate to advocate for the patient.  They would certainly recommend to continue looking for a surrogate - relatives or close friends of the patient - even though review of the patient's chart revealed that the patient did not have any living relatives and did not appoint someone using a durable power of attorney for health care.  Our policy does allow for close friends to act as surrogates, and that requires in some cases some actual footwork to see who is available.  If the search for a surrogate is still unsuccessful, we would then look to local policy for guidance.  Assuming the facility Policy is consistent with national Policy (Handbook 1004.1, Section 11, Paragraph B), which says that when a decision requires signature consent, such as the proposed bronchoscopy or insertion of Swan Ganz catheter, the clinician must certify that there is no durable power of attorney for healthcare or legal guardian or relative or close friend who is willing and able to act as a patient's surrogate.  Social work service or other available person who has helped in that search must also make a statement that they have not been able to find a surrogate.  The attending physician must then document that he or she agrees with the proposed procedure and also obtain written concurrence from the Chief of Service or designee with the plan for the procedure.  From an ethical perspective, as the risk of treatment or procedure increases, the need for scrutiny to assure that the physician is acting in the patient's best interest also increases.  The so-called best interest approach uses an "objective" standard to determine which treatment or procedures are in the best interest of this patient by judging them against the best interest of patients who are generally situated in similar circumstances.  Although the physician is still able and well situated to make the right decision, he/she may not be able to objectively assess the patient's needs. The greater risk leads to the need for involvement of the Chief of Service or designee to assure that the patient's best interest are being met.  What happens next?

Dr. Berkowitz: We are going to jump ahead a month.  Four weeks later the patient remains in the MICU and is only minimally conscious at times.  He is still dependent upon mechanical ventilation and he is still unable to communicate.  Early in the hospitalization, after the infection was controlled, advanced and inoperable squamous cell carcinoma of the lung was diagnosed.  The oncology consultant indicated that there would be no long-term significant benefit from radiation or chemotherapy.  All team members and consultants agreed that the patient's prognosis for hospital discharge, discharge from the MICU or even recovery to the point of being able to meaningfully communicate was poor.  An additional complicating factor was that the patient's kidney function was slowly deteriorating and the renal consultant anticipated that dialysis might be required in the next week or so.  During the hospitalization the patient received no visitors and Social Work Service and the hospital administration had been unable to locate any next-of-kin or close friend.  The MICU team was becoming increasingly uncomfortable making medical decisions on the patient's behalf and sought support for their treatment plan.  The Ethics Consultation Team was recalled to discuss decision making including decisions surrounding treatment for the cancer, possible dialysis, and/or the withdrawal or continuation of the mechanical ventilation.  So, Mike, once again, can you give us an ethics based rationale for assigning the locus of decision making for this patient at this time, and review current policy and possible options in this situation.

Dr. Cantor: It's pretty clear that the stakes have gone up, and the Ethics Committee, I think, would recognize that immediately.  Failure to treat an aggressive cancer, failure to initiate dialysis and obviously withdrawal of mechanical ventilation are likely to lead to the patient's death.  For decisions involving withholding or withdrawing life-sustaining treatment, the highest level of scrutiny is required.  In this case, clinicians are asking for guidance on such a situation and therefore the highest level of oversight is necessary.  We discussed before that VHA policy does have an alternative approach to legal guardianship, and in this case, Section 11C sets out a process for addressing situations where the patient lacks capacity and has no surrogate and decisions are being made about withholding or withdrawing care.  In this situation, the practitioners are required to document that there is no surrogate available, and must document that he/she agrees with the recommended withdrawal or withholding.  Then a multi-disciplinary committee, established by the Director, is usually asked to meet to determine whether the decision to withhold or withdraw is the correct one.  The committee may be the Ethics Committee or a subcommittee of the Ethics Committee, and can include members of the treatment team.  The committee must consider the patient's cultural and religious perspectives and must write a report to the Chief of Staff with the recommendation.  The Chief of Staff then reviews the case and the committee's recommendation and approves or disapproves and documents his/her decision in the patient's chart.  The Facility Director must then review the committee report and the Chief of Staff recommendations and then concur or reject the recommendation.  The Director may also choose to involve Regional Counsel in the process before making a decision.  The final decision must then be documented in the chart.  It should be remembered that in these circumstances it is still an option to go to court to have a guardian appointed.  One of the risks of using an internal process like this one is that the institution faces a potential conflict of interest.  In a circumstance where a patient is using scarce or expensive resources, there is a risk that the patient's best interest will not be respected, and that is why even though we have this process, the Director or others may decide that going to court may be the best option.  One of the questions we have considered in determining how to revise the informed consent policy is whether we should encourage facilities to limit the length of time they rely on when using this internal process as an alternative to guardianship.  In an ICU case like this one, it may not matter because the time is relatively short, but for long-term care settings where patients could live for years without regaining capacity and may not have a surrogate, the question of conflict of interest to institution or providers may be more difficult to avoid.  I look forward to hearing others' thoughts and comments and ideas about how we should address this concern.  

Dr. Berkowitz: Thank you very much Mike and Kate.   That still leaves us about 20 minutes for open discussion of today's topic.  As we revise our policy on informed consent, one thing that we are looking for is comments from the field on how we should handle decision making for patient's who lack decisional capacity and who have no available surrogate.  Some specific questions that you might want to consider to start the discussion are: 

· Does the current informed consent policy provide you with useful guidance for patients without capacity or surrogates; 

· How do these scenarios, or similar scenarios to those that we have considered, play out in your local facility?  

Let's throw it open to discussion.

Ronald Stockoff, Albany, NY: Two quick questions that are closely related.  Several times I heard the phrase "the ICU team."  I would like to hear that defined because I always find there is a dichotomy between doctors and nurses.  I also heard about the practitioner documenting agreement with the decision, but I didn't hear the specific place where that decision is initiated with which somebody might agree.  I find ambiguity with some of those aspects about starting points.  The ICU team - is there such a thing, what is it, and the initiating of an agreement.  Thank you.

Dr. Berkowitz: I would hope, Ron, that the ICU team is a multidisciplinary treatment team.  It probably consists of physicians, nurses, social workers, dietitians, pharmacists and other supporting staff.

Ronald Stockoff: There is a lot of consensus to come to if what you just said is true.  I usually don't experience a team quite that much together.

Dr. Berkowitz: Some of these are physician responsibilities. I do think that probably varies from case to case, setting to setting and from location to location.  

Ronald Stockhoff: Very good.  Thank you.   

Lynne Rustad, Cleveland:  First, we were very pleased when the new policy came out with a mechanism for decision making for incapacitated patients without surrogates.  Interestingly enough, our experience has been that since we instituted that policy, we haven't had to implement it once.  In the past, frequently we were called and told people didn't have surrogates.  One of the nice things about that is that a surrogate search has to be conducted, and what we have found, at least here, is that every time we actually instituted a surrogate search, we were able to find someone.  Also, I would wonder why that patient stayed around for a month.  Usually when our committee is called we start the search immediately and if  an emergency, get a Chief of Staff consent.  It seems like there needed to be some diagnostic workup.  I don't know why it took a month to find out it was a squamous cell cancer.  So I think sometimes no one really can make a reasonable decision without at least some diagnostic work being done.

Dr. Berkowitz: Thank you Lynn.  One thing I will say though that during that hypothetical month, I think the team in this case was hoping that the patient would regain his own decisional capacity, and I think there was some reasonable hope during that time that the patient would be able to recover enough to be able to provide his own input into some of these medical decisions.  Only after the care providers realized that that wasn't going to happen, they moved along in the scenario.   So again, it was a hypothetical case, and the month was a hypothetical timeframe.

Shirley Toth, Portland VA: I am the chair of the ethics committee.  I wanted to make one comment and I have a question.  I strongly concur with the last caller's emphasis on finding and initiating an extensive search for surrogates. We can almost always find someone and the additional benefit to that is finding someone who knows baseline medical history or baseline behavioral or cognitive history.  So that's another point to that.  My question is, in terms of appointing a guardian, one of the problems or questions that arises here is who pays for the guardian when the patient has no funds.  

Dr. Berkowitz: Mike, any comment on that.

Dr. Cantor: Yes.  I personally have not had this clinical experience within the system. Generally, I think that the costs of court appointed guardians and maintaining that guardianship would fall on the facility unless the patient had some resources that were available to pay for a guardian.  This is not a situation that is unique to the VA. In the private sector some states allow Medicaid dollars to pay for guardianship receiving and also for ongoing use of guardians.  But that's not universal.  Every state has a very different approach to guardianship and like I said earlier in my statements, I think there are a lot of pros and cons to guardianship that play out in the reality of working with them that are a little different than the sort of theoretical idea that they will have the best answers and the right answers. Maybe there is someone else on the line who has more experience with working with guardians in the VA who can talk about the financial aspects of it.

John Sadeo (?spelling), Topeka, Kansas: I was going to mention that as far as guardianship in Kansas, is going to be dependent upon what you want a guardian for. For permission to discontinue life support, in Kansas, the guardians can't do that .  In the neighboring state of Missouri, they can do that. I was also going to mention the policy regarding bringing in an attorney at some point or having him review later. One of the things we like to do here in cases of withdrawal is actually talk to our Regional Counsel and bring that person in to incorporate him as part of the committee, and he's been real good at that.  

Sheila Young, Reno: We have a similar issue in our public guardian's office, they are not allowed to make no code decisions. Are there other advocacy groups or another resource we could use to find a surrogate?  

Dr. Berkowitz: Both Sheila and John, who is authorized to make those decisions if the guardian is not?

John Sadeo (?spelling), Topeka, Kansas: One of the things is we try to find very hard to find relatives to make that decision or to go down the list and find friends.  We had a young man who had OD'ed, he worked for an ambulance company and we found a close friend who knew him and knew what his wishes were and what his lifestyle was. He had been on an ambulance crew, had said to these people, you know in taking in some of his patients, he would say I never want to be like that.  Don't ever let me be like that.  So we had something to go on. Without that insight, we would be high and dry.  

Dr. Cantor: I think again speaking from a legal perspective, the laws of the states differ and in some states any decision maker who is not either recognized as a close friend, under our own policy, or who is not appointed as a healthcare agent and even in some cases healthcare agents, are simply not allowed to make certain types of decisions including decisions to withhold or withdraw life sustaining care.  I think it is a very state specific question.  It also points out the complexities in a way of the relationship between VA policy and state policy.  In this case if we go with out own policy, the answers are pretty clear, but when our own policy doesn't have the answers or there are limits to what we can actually achieve and we need to rely on the state, the practice is going to vary significantly from one place to the next in terms of what can actually be done.  

Dr. Berkowitz: Mike, could you clarify something for me? Even for the state appointed guardians, in states which limit their authority, is that authority still limited if they are acting within federal law in a federal facility?

Dr. Cantor: No.  If they are acting within federal law, then they do have that possibility.  Within our own policy, they would be able to make any decision.  The question is whether or not the local counsel or the courts who appoint that guardian would permit that. I guess the issue is whether or not we would be able to give the guardian powers that they are not given under their state law.  And that's a question for a lawyer who practices law rather than for me, I think.

Dale Smith, San Francisco: I have two points I could make on the question of expenses of guardianship. I think there are two aspects to it.  First of all, the expense of the appointment and then the expense of maintaining the guardianship, which of course in California is called conservatorship and in a lot of other states goes by different names.  As far as the appointment is concerned, I think it is going to fall on the VA to send the Regional Counsel out there to get the appointment.  Now there are some alternative means.  I don't know if other states have this, but California has a provision of the probate code that allows for an adhoc appointment or ad hoc review by the courts and the court is authorized to appoint a decision maker who is not a guardian.  That is rarely used.  It's very broad in terms of who can bring the petition, and that's how we would proceed in California rather than going through a guardianship or conservatorship because it would be quicker. That's one of the other problems - getting this done fast enough.  We found that at some times it is easier or it works out if we really look carefully, we do find somebody who can consent.  Also, the other point I make as far as the question of some guardians not being authorized to make those decisions, in most cases I don't think it depends so much on the powers that are granted by state law because the states haven't really addressed that.  They have broad general powers that could be interpreted to include that.  It's just that public guardian offices have made an internal decision that they don't want to be involved in that.  What we have done in cases where the public guardian doesn't want to be involved is that we then go down the list and proceed to the next-of-kin.  And generally when the public guardian doesn't want to be involved, we say you've got to talk to the next of kin about this.  So we just go and say guardian does not want to be involved and we work it out that way.  

Dr. Berkowitz: Thank you. I'd like to try and refocus the discussion away from guardianship and back to the current policy or scenarios that you have encountered. Are there situations where our informed consent policy has been proven not to be useful? How does it actually play out in your facility?

Stephen Wear, Buffalo:  I am chair of the Ethics Committee here.  A couple of quick comments.  Although in New York guardians do have this authority if the judge is willing to grant it, they are often unwilling in practice to actually exercise it.  Second, in a long conversation with Regional Counsel, the explanation I got was that usually we use the state's rules, but that depends what the states come up with.  I am wondering if there isn't an option of going for guardianship to a federal judge where if you are in a situation where the states won't allow it, but maybe somebody can answer that.  My real concern is the following.  Way back when, before we had this policy that designated these various steps, we used to do this in a truncated fashion where there would be an Ethics consult. A lot of work was done to try to identify a surrogate, which is always best, and then a verbal report was made to the Chief of Staff and it would be acted upon, whichever way it went.  When this came out, I didn't like it much because I was used to something quicker, but we have been able to streamline this and get it done within about a day by e-mail, if it was really needed.  My suggestion would be in the following form, I hope that there is no instinct to make these steps any more complicated than they are.  I would even suggest getting rid of the Director as far as the loop, but I suspect that won't happen.  My reason for this is I think there's any number of patients, certainly a lot of them who end up in this circumstance that don't have anybody else that because of the process like this, staff think twice and take a lot of time to use it and the end result is a fair amount of people get a lot more than somebody that might have a remotely close friend would get.  So I am hoping that there is no instinct to make it more complex.  I will stop there.

Dr. Berkowitz: Mike, any comments on that.

Dr. Cantor: Yes.  I think to the question whether or not we are going to change the process, the process is outlined in the Code of Federal Regulations and includes the Director as part of the process.  So, first of all I don't think we are going to change that.  Secondly, the question whether or not patients without surrogates get more, do you mean more treatment or do you mean more consideration?  I think it is an interesting question.  I think it depends a lot on the nature of the circumstance and the relationship between the surrogate and the patient.  Most people who are in the position of making these decisions for other people take it pretty seriously and put in a lot of thought for making the final decision.  And while that is not always the case, I think in general, to the extent that they may be able to decide more quickly or that you don't have to go through a process involving a lot of other people, the decision to withhold or withdraw may be made sooner, but I am not certain that is because of a lack of effort or consideration by the surrogate.  

Dale Smith, San Francisco: The question of federal guardianship, it really isn't going to be possible because guardianship is a creation of statute and basically it is an exercise of the state's belief powers, so only the state can do it, and the federal government couldn't constitutionally enact a guardianship law.  I view our consent provisions in the CFR's and in 1004.1 as being a federal equivalent so that we don't have to rely on state guardianships.  We do when it's appropriate and it is stated in there, but I think the alternative, the federal alternative, isn't federal guardianship, it's really what revisions we might make to this policy.

Dr. Berkowitz: One thing, Dale, you point out is anyone in our system would not need to get a guardian since there is an internal mechanism. 

Dale Smith: I agree.  I think the internal mechanisms are very good right now, that we are far ahead of what's going on at the state level.  In fact, I saw some proposed revisions at the state level that pretty much tracked what we were doing and they were just proposing what we had already done.  So I think we are in the forefront here.  And that private facilities are facing the same questions we are because the guardianship mechanism is not easy to use in state law.  And that's always been true within the private sector.  So I think they are going to come around to where we are now.  

Dr. Berkowitz: Let's ask our callers if any of them have tried to use the VA internal mechanism, found that it didn't work and then had to resort to a guardian.  Does anyone have problem using the policy as described?

Dr. Scheurich, Houston VA:  I am the Ethics Chair.  We do not have so much trouble using that, but part of it is when we discharge patients out to either nursing homes or other facilities and try to give them a decision-maker that will help to continue their care.  We have decided that placement is a medical decision and we can do that internally but it's mostly  worry about continuity after VA care.

Dr. Berkowitz: Have you found that the other facilities have been willing to help you in that regard?

Dr. Scheurich: I'm sorry, the other facilities that we are transferring to?

Dr. Berkowitz: Yes

Dr. Scheurich: It's in their best interest to because they are having trouble.  Some of them, however, won't take a patient without a definite, defined surrogate. There are also financial concerns, who's going to pay for it, and some other issues too.  So some facilities have helped and some just don't take patients without someone to speak for them.  

Dr. Berkowitz: I am afraid we are running out of time.  As usual we didn't expect to conclude the discussion of this topic in the time allotted.  We do make provisions to continue these discussions in an electronic form on our web board that can be access through the VHA National Center for Ethics Web site.  We also post on our Web site a very detailed summary of each Ethics Hotline Call.  So please visit our website to review or continue today's discussion. You all should be getting a follow-up e-mail for this call, which will include the links to the appropriate website, the call summary and the web board discussion.  We do try to save the last few minutes of each call to facilitate networking among ethics related VA staff and to facilitate communication between the field and the National Center for Ethics.  

So let's move to our 'From the Field' Section.  This is your opportunity to speak up and let us know what is on your mind regarding topics other than today's call, ask us quick questions, make suggestions or if you wish, we can continue today's discussion.  So 'From the Field', what's on your mind.

III. From the Field

Pat Sloan, James H. Quillen VAMC: I just wanted to say from Mountain Home that we really appreciate the Web site and the recorded minutes of the calls because not all of our Ethics Committee members are able to attend these Hotline Calls, but some of us do and often it is different members and for those who can't, there are many who use the recorded minutes.  We find that very helpful for the calls themselves and also it helps us in our discussion.  We have quarterly in-services here for our committee where we try to educate ourselves and also open it to staff, and these calls are very useful in that process.  I just wanted to comment on that.

Dr. Berkowitz: Thanks for the positive feedback, Pat.  And, by the way, that wasn't a solicited comment.  (Laughter).  We do try to get the transcripts up on the web within a week the best as we can.

Kathleen Douris, New York Harbor VA:  We are getting together an Organizational Ethics subcommittee I was wondering if other groups that are further along in terms of this development can give us some examples of organizational ethics issues that they have been dealing with.  

Dr. Berkowitz: So you are asking if people can forward to you, via e-mail, specific organizational ethics issues that their newly formed integrated ethics program or organizational ethics committee has dealt with, to get a feel for the overall scope of these?

Kathleen Douris: Right.  We have the mission statement and that sort of thing, but  we are relatively new at this and it would be helpful if we got some examples about what people were working on.

Dr. Berkowitz: Okay Kathleen.  And the other thing I will suggest is if you want to contact Bill Nelson from our Ethics Center.  He probably can work out some educational programs with regard to the newly formed organizational ethics committee.

Dr. Bill Nelson, National Center for Ethics: Hi Ken, this is Bill.  Let me just mention that there are a couple of the VISNs beginning a survey process whereby they talk to all the facilities and then try to gather some initial data on the types of organizational ethics issues that they are struggling with, and thinking about. As we gather that information or those VISNs gather that information, we'd be happy to pass that along.  

Tom Mitchell, Northern Arizona VA Healthcare System: I was curious what one would have to do establish the close friend to verify the person is a close friend.  

Dr. Berkowitz: That is specifically outlined in the Policy. Off the top of my head, it involves social work involvement and involves a written statement from the friend that they in fact have familiarity with the patient, their values, and that they are in fact a close friend.  And that is verified by a note from the social worker. Is that correct, Mike?

Dr. Cantor: Yes, that is what it says in 1004.1 Section 10 B-4, I think.  It says a close friend must present a written statement to be filed in the medical record that describes specific example(s) of the person's relationship to, and familiarity with, the patient. Social Work Service must verify, sign and date the progress note that either it is declined or has been met.  In our revision, I think we might streamline this a bit and just say that the provider has to document in the chart the relationship between the close friend and the patient. I think the important thing is to try and find someone who knows what the patient's values are and understands what this particular patient would have wanted in this circumstance if at all possible.  I know there are a variety of reasons why that's not so easily done, but I think that is the ultimate objective.  So in weighing who a close friend is, someone that they live next to and never talk to is not as good as someone who they only saw rarely but when they saw them, they actually talked to them and knew them very personally and in depth.

Dr. Berkowitz: Again, a very useful tool to have in patients with significant others or common law wives, that don't have legal standing as next of kin, but clearly are familiar with the patient's values.  

John Sadeo (?spelling), Topeka, Kansas:  I was wondering in streamlining, will you keep the age limit at 18.

Dr. Cantor: Yes, you have to be 18 to legally to be recognized as an adult and to make legal decisions.  I don't think we would be allowed to change that.

Dr. Berkowitz: Anything else on anyone's mind.  We have about a minute.

Dr. Cantor: I actually have a question, to go back to what Pat Sloane mentioned before.  Right now, we put out the typed written transcripts, but I think we could possibly arranged to have recordings put up on our Web site using digital technology.  Is that something people would be interested in?  

Pat Sloane: Yes, that would be cool.

Bill Nelson: Can I make one other announcement?  You might just want to remind people that on our Web site we now have the Ethics and Managed Care course and program where people can get continuing education credit for.  

Dr. Berkowitz: That's right, Bill, and there's a link on the What's New Page on our Web site that gets you to the Managed Care Course where you can actually work through some ethics problems in cases and in interactive fashion and pick up some CME credit.  So visit the Web site and check it out.  

As always, I would like to thank everyone who has worked on the conception, planning and implementation of the call.  It's really not a trivial task and I appreciate everyone's efforts, especially today, Kate and Mike for their presentations.  

The next call will be on Tuesday, February 26 from Noon until 12:50 Eastern Time. Please look to the Web site and to your Outlook e-mail for details and announcements.  You should be getting a follow-up e-mail to this call with all the e-mail addresses and links to access the Ethics Center Web site, the summary of this call, the WebBoard discussion, etc.  You can also get the summary and discussion of prior calls, they're available and ongoing. 

If you or someone you know should be receiving the announcements for these calls and didn't or if you have suggestions for topics for future calls, please let us know. Our e-mail address is vhaethics@med.va.gov.  

Thank you all and have a great day.
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