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CONFLICTS OF INTEREST IN PURCHASE OF HEALTH CARE SERVICES

1.  PURPOSE:  This Veterans Healthcare Network Memorandum establishes Network policy pertaining to avoidance and remediation of conflicts of interest in the purchase of health care services.

2.  POLICY:


1.  Referrals of patients for care from non-VHA providers must be consistent with both the documented clinical needs of patients and the requirements of the business processes, which support clinical care.  

2.  Among the business requirements for the proper referral of a patient for non-VHA clinical care is the mandate that any individual acting for VHA who is involved in making or approving the referral will not have a conflict of interest in the referral.  Such individuals include any employee and, under some regulatory settings, both employees and contract clinicians (including CBOC clinicians).  Employees include full-time, part-time and WOC employees.  These business requirements have been established to assure program integrity and the proper expenditure of government funds.

3.  In general, a conflict of interest will be said to exist if a person acting on behalf of VHA to make a referral has a financial or other interest in the outcome of the referral; that is, if the referral could benefit that person in any way unrelated to the optimal care of the patient.  

     a.  A conflicting interest or financial benefit to the part of the person’s spouse or other immediate family member is imputed to the person.

     b.  If the person acting on behalf of VHA is employed by has a business relationship with another individual or entity, or in many cases is a part owner of the other entity, a conflicting interest or financial benefit of that other individual or entity is also imputed to the person.  

     c.  In the case of VHA employees, conflicts can also be said to exist if the employee’s or family member’s conflicting interest would give the appearance of a conflict, even if no actual benefit actually results. 

4.  The prohibitions against having a conflicting interest in any referral of a VHA patient for care in a non-VHA setting also apply in cases where a contract for care is being negotiated or any material decision is made regarding that contract, such as a decision to approve payments under the contract, to renew or terminate the contract, or to modify or re-solicit the contract.

5.  Specific definitions and prohibitions of conflicting interests can be found in the following resources, each of which is binding on VHA:

     a.  Federal-wide Ethics Act, which criminalizes and authorizes administrative sanctions involving a broad range of actions by a federal employee who has a conflicting interest in the purchase of services with federal funds, including medical services: 18 USC 208(a); 5CFR 2635.402.

     b.  The Federal Anti-Kickback Act, 42 USC 1320a-7(b), which criminalizes a broad range of financial inducements for a referral in any federal health care program. This law applies to anyone acting on behalf of VHA, not just employees.

     c.  The Federal “Stark II”  Act, 42 USC 1395nn, with implementing regulations found at 42 CFR Parts 411 and 424, which provides that a provider of a broad range of health care services may not bill or receive payment from anyone for those services if they were delivered as a result of a “prohibited referral.” 
 A “prohibited referral” occurs when the physician making the referral (or a member of the physician’s immediate family) has a financial interest in the entity delivering the services.  This law applies to any physician acting on behalf of VHA, not just employees. 

     d.  A statute, 38 USC 7423, applicable to full-time Title 38 employees, which prohibits external professional employment at affiliates if that employment would interfere with the employee’s VHA responsibilities.  

     e.  Another statute, 18 USC 209, applicable to all federal employees, which criminalizes the supplementation of federal salary from any source other than a state or local government.

6.  The implications of violation of any of these laws can be devastating to any employee or clinician. In addition to possible criminal penalties or exclusion from federal health care programs by the HHS OIG in cases of willful violation, an inadvertent violation may lead to administrative sanction regarding VHA employment including termination, repayment of funds improperly billed, or impairment of otherwise proper non-VHA employment or employment opportunities. Contracts with clinicians or provider organizations can be similarly impaired.  

7.  For these reasons and to assure program integrity, it is in the interests of the VISN, its Facilities, and all affected employees and clinicians to avoid even inadvertent violations of conflicts of interest laws and regulations.

8.  These laws and regulations are complex, and in the case of the Anti-Kickback Act and Stark II laws, are subject to a number of exceptions.  VHA employees and clinicians are responsible for complying with these laws even though they are complex. Focused education will assist employees and clinicians in understanding their obligations under these laws. 

3.  RESPONSIBILITY:

a.  All VISN 2 employees (including full-time, part-time, and WOC employees) or clinicians (including employees and those providing services via contract) involved in any way with contracting with or making referrals to non-VHA caregivers, will educate themselves regarding and will comply with conflict of interest laws and regulations which apply to such contracting and referrals.
b.  The VISN 2 Office of Compliance and Business Integrity will:
     1.  Coordinate with the Office of Regional Counsel and the VA Office of Inspector General, as well as with the VISN and facility Education Offices, in the development and presentation of educational materials and programs for affected employees and clinical staffs, regarding individual responsibilities under the conflicts of interest laws and regulations. 
          a.  Among the elements of the educational program will be discussion of the availability of advice from Regional Counsel on matters relating to conflict of interest, the importance of obtaining advice from Regional Counsel and the benefits of doing so. 
          b.  Also among the elements of the educational program will be reinforcement of information delivered by other programs regarding the availability of the VA IG hotline and the VHA CBI Helpline to report or resolve cases of apparent conflict.
          c.  Educational programs will be designed to be presented at general employee orientation, annual (or more frequent) refresher sessions, and via the on-demand VISN Educational System. 
     2.  Coordinate with those VISN and facility business units involved in the purchasing of and payment for care from non-VHA providers (currently the Network Authorization Office and the Network Finance Office) in the development and implementation by those offices of a program to monitor referrals and billings to prospectively and retrospectively identify instances where a VHA employee or clinician attempts to make or makes a referral which may implicate conflicts of interest laws or regulations.
     3.  Coordinate with the VA Offices of Regional Counsel and Inspector General in the development of protocols regarding the investigation and remediation of identified instances where a referral or contract has been attempted or made in circumstances, which implicate conflicts of interest laws and regulations, or a potential improper supplementation of federal salary has occurred. Any investigations will be conducted consistent with such protocols.
c.  V
ISN 2 Facilities, Network Authorization Office, Network Finance Office, and Network Education Office, will cooperate with the Office of Compliance and Business Integrity in the development and implementation of education and monitoring programs provided for in this Policy, and in the investigation of any situation which does or may implicate conflicts of interest laws and regulations.

d. VISN 2 Facilities, Care Lines, Network Authorization Office, and any other organizational element which is involved in any way in contracting with or making referrals to non-VHA caregivers, will consult with Regional Counsel in any instance where a violation of a conflict of interest law mentioned in this Memorandum does or may exist, and will obtain and follow the advice of Regional Counsel in such matters. The Network Compliance and Business Integrity Office will be advised of all requests to Regional Counsel made under this paragraph and will be copied on all responses from Counsel’s office. 
4.  PROCEDURES: Are set forth above. 
5.  REFERENCES:  

· General Federal Conflicts of Interest:  18 USC 208(a); 5 CFR 2635.402. 

· Anti-Kickback Act: 42 USC 1320a-7(b). 

· Stark II: 42 USC 1395nn; 42 CFR Parts 411 and 424

· Supplementation of Federal Salary Prohibited: 18 USC 209

· VISN 2 Policy 10N2-71-01: Network Statement of Organizational Ethics.
· VHA Directive 2002-028, “Compliance and Business Integrity Program,” http://vaww.va.gov/publ/direc/health/direct/12003028.pdf
· VHA Directive 2001-051, “Compliance Inquiry,” http://vaww.va.gov/publ/direc /health/direct/12001051.pdf
· VHA Handbook 1660.3, “Conflict of Interest Aspects Of Contracting for Scarce Medical Specialist Services, Enhanced Use Leases, Health Care Resource Sharing, Fee Basis and Intergovernmental Personnel Act Agreements,” http://vaww.va.gov/publ/direc/health/handbook/1660-3HK(7-24-02).pdf
· VHA Directive 5113: http://vaww.va.gov/publ/direc/health/direct/5113.pdf
· VA Office of Inspector General, “Summary Report: Audits of VA – Medical School Affiliation Issues,” http://vaww.va.gov/oig/52/reports/1997/7R8-A99-026--medsch.htm
· VA Office of Inspector General, “2001-2006 Strategic Plan,” p. 35, http://vaww.va.gov/oig/53/str-plan/2001stratplan/VAOIG-StrategicPlan_2001-2006.pdf
· VA Office of Inspector General,   “Statement of Inspector General Before House Committee on Veterans Affairs,” etc., May 8, 2003, http://vaww.va.gov/ oig/VAOIG- Testimony 5-8-03, US House of Representatives Cmte on Veterans Affairs.htm 

6.  FOLLOW-UP RESPONSIBILITY:
 Author:  James M. Speros, Network 

Compliance and Business Integrity Officer, (518) 626-7313.

7.  RECISSIONS:   None.

8.  AUTOMATIC RESCISSION DATE: July 17, 2006.
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