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NETWORK 2 ALTERNATIVE DISPUTE RESOLUTION POLICY

1.
PURPOSE:
The VA Healthcare Network Upstate New York actively supports and encourages the use of Alternative Dispute Resolution (ADR) as a means to resolve disputes throughout all Network facilities.  ADR is a mediation process that has been found to be effective in allowing parties to resolve their differences.  ADR uses a neutral third party called a mediator who encourages and facilitates the resolution of a dispute between two or more parties.  It is a confidential, informal, non-adversarial, non-adjudicative process with the objective of helping the disputing parties reach a mutually acceptable and voluntary agreement.  Since ADR is a totally voluntary process all parties must be willing to actively participate.  ADR, unlike grievance/arbitration, MSPB, EEO or court proceedings, does not focus on who is right or wrong.  The use of ADR is not limited to disputes that have been referred to formal procedures such as those above.  It can be used effectively to address any work related dispute or misunderstanding between any set of individuals.   This program should not be used to address non-work related issues.  The mediator has no power to make a decision for the parties.  It is the parties who decide what is important to each of them.  The mediator helps the parties work together to create options which meet their concerns.  By using mediation, neither party gives up any rights they have before mediation (such as grievance/arbitration, EEO, MSPB, etc. appeals procedures as long as time limits are met).

2.
POLICY:
It is the position of the Network to use ADR to promote principles and practices that will facilitate the improvement of communication and working     relationships. Using ADR to resolve disputes demonstrates a commitment to a positive approach and joint ownership of concerns and solutions free of retaliation or reprisal.  The ADR process allows parties to resolve their differences quickly, in a less formal environment, in a less adversarial atmosphere, and with more efficient use of resources than traditional dispute mechanisms (i.e., litigation).  All information presented or obtained at a mediation is considered confidential, including information shared with a mediator in a private session or caucus.  The mediator will not disclose to any party information given in confidence, either in caucus or joint session, except as expressly authorized by the disclosing party or as required by law.  The ADR program will adhere to all its labor management responsibilities. 

3.
RESPONSIBILITY:


a.
Facility Directors: Each Facility Director will actively support the use of ADR.  They are responsible for assuring that employees are informed of the ADR process through sources such as new employee orientation, training, letters, brochures, and staff meetings.  Directors will encourage all managers, supervisors and employees to use ADR to resolve workplace conflicts at the earliest stages possible.


b.
Network ADR Coordinator:  Is responsible for monitoring the Network ADR Program, for providing guidance to Facility Program Coordinators and mediators, for publicizing the program, and for providing initial training to new mediators. 


c.
Facility Program Coordinators:  Facility ADR Coordinators, on a collateral basis, serve as a resource for information on the program, help to publicize the program,  and are responsible for coordinating the assignment of mediators from their Sister Institution(s). They are responsible for assuring that the appropriate union receives notification, if a bargaining unit member is involved, for cases involving mediators from a Sister Institution (see paragraph 4 f). Facility Coordinators should have received approved training as mediators.


d.
Mediators:  Mediators facilitate the mediation process which enables the parties to communicate, exchange information, listen to each other's positions, and jointly consider various options which are mutually advantageous for both parties.  Mediators are not decision-makers and do not have the authority or power to force a decision on either party (the parties make the decision on whether to settle a matter and the conditions of the settlement).  Mediators are employees who have volunteered to serve as mediators on a collateral basis, and who have received approved training on the mediation process. The role of the mediator includes, but is not limited to, enforcing basic ground rules, assisting the parties to identify issues and concerns, fostering joint problem solving discussions, and exploring mutual interests or options and settlement opportunities. Mediators assure that the appropriate bargaining unit has its entitled input into an agreement.  The mediator shall not provide formal counseling, therapy, or legal advice to either party during the mediation process.  Mediators will maintain the strictest confidentiality and will not discuss private conversations with the other party or with other persons who are not participating in the mediation session.  If the dispute is not settled the Mediator cannot be used by either party as a witness to the mediation process in future litigation.  Mediators also serve as advocates for the program.

     e.
Disputant:  The disputant (grievant, complainant, or appellant) is the person(s) who has an issue that he or she wishes to submit to mediation. The disputant is responsible for entering into mediation in good faith and for adhering to the ground rules of the mediation process.


f.
Managers and Supervisors:  Managers and supervisors are responsible for supporting the ADR Program by using the mediation process themselves and encouraging others to use the mediation process.  Managers and supervisors are responsible for participating in the mediation process in good faith.  Managers and supervisors should make every effort to allow mediators and disputants sufficient time from their work related duties to participate in the ADR process.


g.
Management Representative:  The management representative is designated by the facility to attend the mediation session.  This individual is usually a subject matter expert familiar with the facts, has the ability to agree on a resolution, and the authority to bind the facility to the terms of a settlement agreement.  The management representative is not usually the management respondent responsible for the issues in dispute. 


h.
Union Representative:  Representatives of Local Unions will participate in good faith in facilitating mediation training and orientation, encouraging the use of the mediation process among union stewards and bargaining unit employees, participating in good faith in any mediation effort that involves a bargaining unit employee, and serving as an advocate for the Mediation Program.


i.
Other Representatives:  Attorneys, advocates, or representatives for either or both parties may be present during the mediation process (although they are not mandatory).  Unlike litigation, the attorney or representative typically takes an advisory role in the mediation process.  Appropriately designated attorneys, advocates, or representatives are responsible for participating in the ADR mediation process in good faith.


j.
Facility Employees: Employees are encouraged to consider ADR as an alternate form of dispute resolution for disagreements.   

4. PROCEDURES:


     a.  Each Network Facility shall have a trained cadre of ADR mediators available to be called upon by employees to help them settle their disputes.  It is recognized that in many instances it is appropriate to have two co-mediators conduct an ADR mediation.  The number of mediators for any mediation shall be limited to two.  Every effort will be made to assign a mediator or co-mediators from the facility where the dispute has arisen.  However, there may be disputes that require a heightened level of trust, sensitivity, or confidentiality.  In these cases employees may request the services of mediators from other Network Medical Centers.  To facilitate the assignment of mediators from other sites two sets of "Sister Institutions" have been established.  These are: 1) Albany and Syracuse; 2) Canandaigua, Bath and Western New York.  If mediators are to be assigned from another Network Facility they will be from one of the facility's Sister Institutions. 


b.
 Requesting Mediation:  either party to a dispute may request Mediation.  Mediation requests may be initiated by contacting an individual ADR mediator or the Facility Program Coordinator.  In cases where employees wish to request a mediator from a Sister Institution the Facility Program Coordinator will be contacted to coordinate the request.  The local Facility Program Coordinator will contact the Facility Coordinator from their Sister Institution to arrange for the assignment of a mediator(s).


c.
Individual Rights:  Upon being contacted about a dispute or potential mediation, the mediator or Facility Program Coordinator shall apprise the disputants of their rights by issuing a ADR Mediation Rights and Fact Sheet (Attachment A) to the individuals. 


d.
Timely Requests:  A request for mediation can be initiated and accepted at any time with the understanding the parties must agree to mediate their dispute on a voluntary basis.  Submission of a dispute to the mediation process requires that the parties understand the statutory requirements for filing formal actions and election of forum.  Various statutory complaint or appeal processes (i.e., EEOC, FLRA, MSPB) have statutory limitations which may limit the ability to enter into abeyance agreements.  The disputant is responsible for election of forum and filing formal actions in a timely manner.  


e.
Selection of Mediator:  A list of mediators will be maintained by each facility.  An employee will be allowed to select any of the local mediators that gives the employee a sense of confidence in the mediator's ability to help resolve his or her  issues.  If the parties cannot agree on a mediator then the Facility Program Coordinator will attempt to resolve the impasse.  Any assignment of mediators from Sister Institutions will be coordinated through the respective Facility Program Coordinators.


f.
Union Notification:  The appropriate union will be notified by the mediator or the Facility Program Coordinator of any mediation that is scheduled to take place that involves bargaining unit employees.  Every effort should be made to make this notification 72 hours in advance.  The union will be allowed to attend any such mediation session if they wish to do so.  If the mediator has any questions as to whether this notification is necessary he/she should contact the local Human Resources Office.


g.
Agreement to Mediate:  The parties and all participants in the mediation session must sign an Agreement to Mediate (Attachment B) prior to engaging in the mediation process. This document sets forth the requirements, terms, and ground rules for both parties participating in the mediation. The assigned mediator is responsible for ensuring that all parties sign the Agreement to Mediate before beginning the mediation session.  The Agreement to Mediate binds all parties to confidentiality and states that all rights the parties have, absent the mediation, are preserved.  


h.
Mediation Arrangements:  The mediation session will be scheduled as soon as possible.  The mediator will coordinate the time, date, and place for the mediation with all participating in the mediation session.  The mediator should provide concerned participants with a brief definition of the mediation process, an explanation of the role of the mediator, and an explanation that a mutually agreeable resolution of the dispute (in the form of a written settlement agreement) is the anticipated end result of the mediation session.  The Mediation Information Sheet (Attachment C) is available for the purpose of providing this orientation.


i.
Mediation Closure:  At the conclusion of the mediation process, a settlement agreement may be prepared at the request of the disputants.  Prior to closure, all notes taken during the progress of the mediation process, other than the settlement agreement, will be obtained and destroyed by the mediator.  The mediator will ask the parties to complete a User Satisfaction Survey (Attachment D).  This form is used to evaluate the Mediation Program and to make improvements.  Persons who have participated in the Mediation Program are requested to anonymously and voluntarily complete the survey.  All completed surveys or evaluations will be sent to the Facility Program Coordinator.  Facility Program Coordinators shall send completed surveys to the Network ADR Coordinator by the fifth working day of each month.  An analysis or report of the surveys will be submitted to the Executive Leadership Council (ELC) on a bi-annual basis.


j.
Exceptions:  Certain cases may not be appropriate for mediation. Typically the most egregious matters, such as patient abuse issues, violence in the workplace, embezzlement, theft of drugs, overt sexual harassment (hostile work environment issues may be appropriate on a case by case basis), violations of law, etc., are not suitable for resolution under the Mediation Program.  If it is determined that a case is not appropriate for mediation, the Facility Program Coordinator will so notify the  parties. 

5.  REFERENCES:


Administrative Dispute Resolution Act of 1996, Public Law 104-320.


5 USC 571-584

      EEOC 29 CFR 1614

      EEOC Management Directive 110

      VA Directive 5978, ADR (2/23/00)

      VHA Directive 2002-028 (5/23/02)
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ADR Mediation Program Rights and Fact Sheet

What is mediation? 

Mediation is a process wherein a third party neutral, called a mediator, assists, encourages, and facilitates two or more disputing individuals to find a mutually acceptable solution to their disputes. The process is voluntary and confidential. Furthermore, it is an informal, private, non-adjudicative, and non-adversarial process with the objective of helping the disputing parties reach a mutually acceptable settlement agreement.

How is my confidentiality protected? 

Confidentiality is protected through the Agreement to Mediate, which is a contract signed by the disputing parties, the violation of which can be pursued in court.

How do I preserve my rights to continue my formal Equal Employment Opportunity (EEO) complaint? 

Statutory time frames for EEO complaint filing cannot be stayed, and the complainant must continue to comply with all statutory deadlines relating to contacting an EEO counselor and filing a complaint.  Normally, an EEO counselor has 30 days from the first contact to issue a notice of final interview.  The 30-day deadline can be extended to 90 calendar days.  During this 60-day extension, the mediation will be conducted.  If the dispute has not been resolved within the 90 days, the aggrieved person must file a complaint to protect their statutory rights.  For more information, contact the Office of Resolution Management at 1-888-RES-EEO1 (737-3361).

How do I preserve my rights to continue my formal Merit Systems Protection Board (MSPB) appeal?
To support ADR the MSPB has amended its time limits for filing appeals.  The change provides that the appeal period automatically extends from 30 to 60 days when the parties have agreed, in writing, to pursue ADR.  Please note that this is not an automatic extension that an agreement has to be made in writing.  For more information, contact your local Human Resources Office.  

How do I preserve my rights to continue my formal grievance?

Mediation methods may be used prior to or during a grievance/arbitration, or statutory appeal.  In the use of the Mediation Program, the negotiated grievance procedure time frames may be stayed by mutual agreement.  Statutory time frames (i.e., EEOC, FLRA,) cannot be stayed, and the appellant must continue to comply with all statutory deadlines.

How do I preserve my rights to continue my Title 38 grievance or Disciplinary Appeals Board hearing?

Time frames for Title 38 grievance procedures (used by full time, permanent physicians, dentists, podiatrists, optometrists, nurses, nurse anesthesiologists, physician assistants and expanded function dental auxiliaries who have completed their probationary period) may be waived by mutual consent. The time frames found in DAB proceedings can only be waived by the DAB.  Appellants must request such waivers to pursue a resolution through ADR to the DAB Chairperson.  Please note that this is not an automatic extension, that approval has to be obtained from the DAB.

How do I find out more about deadlines? 

Contact your EEO Specialist/Counselor, Labor Relations Specialist, or Union Representative.  Some deadlines are set by law and some deadlines are set by contract.  Deadlines that are set by law cannot be extended even if both parties are willing.  It is up to the complainant/disputant to make sure all of their statutory deadlines are met or an acceptable agreement is signed extending the deadlines.

How do I request mediation? 

Either party may request mediation.  Mediation requests may be initiated by contacting any mediator or, if you wish a mediator from a Sister Institution, contact your Facility Program Coordinator.

What happens after the mediation? 

If the parties to the mediation sign a Settlement Agreement the dispute is settled, and the written agreement is enforceable.  If no Settlement Agreement is signed and no solution is reached, the disputing parties may initiate or continue any contractual or statutory process available to them.

I hereby certify that I have read and understand the above information.

_____________________________________________________________________

Employee signature and acknowledgment of receipt


Date

Agreement to Mediate
I agree to enter into this mediation in good faith.  I will sincerely attempt to resolve this dispute, agree to cooperate with the mediators assigned to the case, and give serious consideration to all suggestions made in regard to developing a realistic solution to the problem.

I understand that mediators assigned to this case will not act as advocates, attorneys, or judges.  Their sole function is to act as neutral facilitators.  Any agreements or decisions resulting from this mediation session are entered into voluntarily and by mutual acceptance of the parties.

I agree that mediation sessions are confidential settlement negotiations and that all offers, promises, conduct and statements, whether written or oral, made in the course of the proceedings are inadmissible in any litigation or arbitration of this dispute, to the extent allowed by law.  However, matters that are admissible in a court of law or other administrative process continue to be admissible, even though brought up in a mediation session.

I also agree not to subpoena or require any mediator to testify or produce records, notes or work products in any future proceedings and that no recordings or stenographic records will be made of the mediation session.

________________________________________        ________

Mediation client                                                              Date

_________________________________________       ________

Mediation Client                                                              Date

_________________________________________        ________

Mediator                                                                            Date

_________________________________________        ________

Mediator                                                                            Date

ADR Mediation Program Information Sheet

What is the Mediation Program?


The Mediation Program was created to actively support local alternative dispute resolution in the most efficient and effective manner.  Using mediation demonstrates a commitment to a positive approach and joint ownership of concerns and solutions.  It offers mediation as an informal alternative in the resolution of problems and disputes before the parties get involved in more formal processes.  Mediation can be used anytime when both parties or disputants are willing to use it.

What is mediation?


Mediation is an informal way complainants or grievants can resolve disputes with a fellow employee or supervisor.  In mediation, a neutral person called a mediator, helps two or more disputants explore ways to resolve their differences and to reach an agreement that best addresses their interests.  Mediation is a mutually voluntary process.  Unless all parties want to participate in the mediation process in good faith, time and resources should not be expended.  The parties must be willing to work the problem out between themselves.  Mediation, unlike arbitration or court proceedings, does not focus on who is right or who is wrong.  The mediator has no power to make decisions for the parties or to tell the parties what they should do.  It is the responsibility of the parties to decide what is important.  It is also the responsibility of the parties to make decisions based on those factors and to craft their own solutions.  A mediator helps the parties reach agreement by facilitating effective communication.  

Why should I use the Mediation Program?


Mediation is faster, less formal, and cheaper for all parties involved, both in time and resources.  Neither party gives up any rights when they use the Mediation Program.  Mediation is just one more way to resolve disputes and has been used by many other parties and other federal agencies with great success. 

What is the role of the union in the Mediation Program?


The Union is responsible for facilitating mediation awareness and training within the health care system, encouraging the use of mediation among union stewards and bargaining unit employees, participating in good faith in the mediation process that involves bargaining unit employees, and serving  as an advocate or mediator in and for the Mediation Program.

When can I use mediation?


The Mediation Program can be used to resolve a variety of differences including grievances and/or discrimination complaints between employees, supervisors, managers, as well as other types of workplace differences.

How do I begin the mediation process?


The mediation process is initiated by contacting a local ADR Mediator or your local Facility Program Coordinator.  Any of these individuals  can discuss your options with you and provide more information on the mediation process. They will also work with you and the other party in making sure both agree that mediation is appropriate.  Your local Facility Program Coordinator can also help arrange the assignment of mediators from your Sister Institution(s)  within Network Assignment of mediators from other Medical Centers in the Network can be considered in cases that require a heightened level of trust, sensitivity, or confidentiality.

Who is Involved in the mediation process?


Disputant:  Any individual within the Network who is a current employee, who has a problem that they would like to bring to mediation can participate in the Program.


Union:  Union officials who are trained in the mediation process can help answer questions that you may have about the Mediation Program.  Also, depending on the issues, union officials can serve in a variety of roles such as observer, representative, party to the dispute, or mediator.


Management Representative: The local facility executive staff member, manager, subject matter expert, or designee who is authorized to discuss and execute settlement agreements on behalf of the agency.


Mediator:  A fair, neutral, and impartial third party, trained and skilled in the mediation process as a form of conflict resolution, who has been approved to participate in the Mediation Program.  Where it might be beneficial, co-mediation sessions may be conducted in which two mediators are assigned to help the parties reach settlement.


Other Team Members: Generally, only the mediator and the disputants (and their respective management or union representatives, upon request as appropriate) are present in the room where a mediation takes place.  Behind the scenes, a small team of people may be aware of the issues and provide support to the resolution effort, though they are not included in the confidential mediation discussion.  This team may include, but is not limited to the Labor Relations Specialist, the union representative, the EEO Specialist or the EEO Counselor.


Attorneys:  Parties may use attorneys in the process if they see a need. The role the attorney will play in the process should be discussed with the mediator prior to the start of the mediation session.

Are Mediation Sessions Confidential?


Yes.  The mediator and the participants are obligated to protect the confidentiality of mediation process.  The mediation discussions and material evidence disclosed exclusively during the mediation session are confidential.  The mediator and the parties must agree to confidentiality prior to the beginning the mediation process.  Mediators will not testify or provide sworn statements concerning the substance of the mediation discussions. In addition, mediators do not disclose anything that one of the parties shares in a private or separate session.  Of course, if the case is not settled and goes to formal litigation, each party could use the court process to obtain documents which would normally be obtained, absent the mediation process, through the litigation forum or pursuant to the Freedom of Information Act.

Will a disputant's rights to pursue court or administrative action be affected if they decide to mediate the issue?


No.  If unresolved issues remain at the end of the mediation, the mediator and the disputants may elect to state these issues in writing during the mediation session.  The disputants may continue processing the unresolved issues through the formal grievance or complaint process in a timely manner.

How does the facility select and train mediators?


Individual facilities and local unions jointly select volunteers who are willing to serve as mediators on a collateral duty basis. The selected mediators receive special mediator skills training from various qualified sources.

How can you obtain further information about the Network  Mediation Program?


For more information, contact a Labor Relations Specialist, EEO Specialist, union representative, or the Mediation Program Coordinator.

Department of Veterans Affairs

va healthcare network upstate new york Mediation Program 

User Satisfaction Survey


To find ways to assess and improve the VA Healthcare Network Upstate New 

York Mediation Program, persons who have participated in the Program are requested to complete this questionnaire.  Your assistance is voluntary, but will help us with making the necessary improvements!  Please return the questionnaire to your Facility ADR Coordinator (name, location) in the attached self addressed envelope.

1. Type(s) of issues mediated, and where the matter was in dispute process when mediation was requested (check as many as appropriate): 

( 
Discrimination






(
Pre-formal action

(
Reprisal



            


(
EEO Counseling

(
Conduct-related adverse action


(
Formal EEO complaint

( 
Harassment



            

(
Grievance

( 
Performance-related adverse action
(
MSPB



(
Non-selection 






(
FLRA

( 
Non-promotion



( 
Other (please describe):   
















2.
Describe the type of settlement that resulted from the mediation process.

( 
Complete agreement/settlement

( 
Partial agreement/settlement

( 
No agreement/settlement

( 
Cancelled

(
Settlement prior to mediation 

(
Other (please explain):  








3.
Please describe any other impacts or benefits that you felt resulted from the mediation process.  Examples might include relationships repaired, communication enhanced, office productivity enhanced, money saved, etc.

4. 
Were you satisfied with the process?


(
Yes


(
No


Please provide any comments:_______________________________________________       

5. 
Would you use mediation again?


(
Yes


(
No 


Please provide any comments:  


















6.
Is there anything that you think should be done to improve the VA Healthcare Network Upstate New York Mediation Program?


(
Yes


(
No


Please provide any comments: ________________________________________________
7.
Please rate the following items on a scale of 1 to 5 by circling the number that represents your choice:



1
=
strongly disagree



2
=
somewhat disagree



3
=
neither agree or disagree



4
=
somewhat agree



5
=
strongly agree



N
=
don’t know or are unable to determine

a.  The mediation process was impartial.



1
2
3
4
5
N

b.  The right parties were at the table.


 
1
2
3
4
5
N

c.  Both sides negotiated in good faith.



1
2
3
4
5
N

d.  Mediation was appropriate for this matter.  


     1
2
3
4
5
N

e.  You were able to fully present your case.


     1
2
3
4
5
N

f.  The mediator helped create a positive atmosphere.


     1
2
3
4
5
N

g.  The mediator helped create realistic options for settling the matter.




1
2
3
4
5
N

h.  The mediator was impartial.



1
2
3
4
5
N

i.  The mediator participated appropriately. 


            1
2
3
4
5
N

j.  The mediator listened well.

 

1
2
3
4
5
N

k.  The mediator helped clarify the key issues of the parties.

 

1
2
3
4
5
N

l.  The mediator explained the process well.

            1
2
3
4
5
N

m.  The mediator was fair.

            1
2
3
4
5
N

n.  The mediator was effective.

 

1
2
3
4
5
N

8.
If this was a co-mediation, was it beneficial to have two mediators?  


(
Yes


(
No 


Please provide any comments:  


















9. How long did the mediation session take?  

  hours.







10.
Please provide any other comments:  
















Thank you for taking the time to complete this questionnaire. 







